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JULY 1, 1958 — JUNE 30, 1959 


ABSENCES: Page 


(See Leaves of Absence) 
ACCOUNTING SYSTEMS: 


ADMINISTRATIVE PROCEDURE— 
Continued 


Depreciation accounting: 

Equipment replacement—financing of re- 
placements of fixed assets by Dept. of 
Commerce should not be geared to de- 
preciation accounting; method and 
amount of financing, as well as funda- 
mental decision to replace, being matters 
for disclosure to, and approval by, Bu- 
reau of Budget and Congress as part of 
regular budgetary processes 

Purpose—since, as stated in 2 GAO 
1282.60(b), primary purpose of deprecia- 
tion accounting is to distribute costs of 
fixed assets to periods and activities 
benefiting from their use, depreciation 
accounting is related to recognition and 
disclosure of costs rather than to equip- 
ment replacement programs, and, where 
significant, depreciation expense like 
other costs should be recognized and 
recorded by Dept. of Commerce when- 
ever regular determination of cost of all 
resources consumed in performing work 
or carrying out activity is needed, with- 
out regard to whether such expense is 
to be reimbursed or to method to be used 
in financing equipment replacements...- 


ADMINISTRATIVE DETERMINA- 
TIONS: 

Appropriation obligation priority—when Con- 
gress by enactment of legislation directs 
transfer of appropriation to another ac- 
count and there are insufficent unobligated 
funds currently available to take care of 
transfer, no violation of Antideficiency 
Act, 31 U.S.C. 665(a), occurs and, al- 
though question of whether to use obli- 
gated but unexpended funds to cover 
mandatory transfer is primarily adminis- 
trative one, if there is doubt as to priority 
of obligations, clarification of Congres- 
sional intent should be obtained 


ADMINISTRATIVE PROCEDURE: 
Contract advertisement v. negoijation—in 
view of fact that statutes requiring adver- 
tising for Govt. supplies are solely for bene- 
fit of Govt. and do not confer any enforce- 
able or litigable rights on prospective bid- 
ders, there does not appear to be any basis 
for construing Administrative Procedures 


734 


Act as entitling prospective bidders to 
hearing before administrative agency on 
question of whether needs of agency are 
to be procured by advertisement or by 
negotiation 


AGENTS: 


Government—contracts—modification. 
Contracts, modification, 
agent’s authority.) 

Of private parties—authority—contracts— 
where, after Govt. contract with corpora- 
tion is terminated for default and excess 
costs for purchases elsewhere are charged 
to corporation, allegation is made that 
individual who signed bid did not have 
authority to bind corporation, but record 
fails to show that corporate officers were 
without knowledge of contract or that they 
promptly took action to repudiate con- 
tract, individual who signed contract may 
be regarded as either having implied au- 
thority to act for corporation or as having 
acts ratified by corporation 


(See 
Government 


ADVERTISING: 


Necessity or nonnecessity: 
Patented, etc., articles: 

In procurement by formal advertising 
involving patented article and includ- 
ing in invitation patent consent and 
indemnity clauses, award is required 
to be made to lowest bidder meeting 
specifications without regard to pos- 
sible patent infringement and even 
though some other bidders hold pat- 
ents or licenses for article and it would 
be improper to reject all bids and negoti- 
ate with patent holders or licensees 
under authority in 10 U.S.C. 2304(a) 
(10) for procurements in cases where it 
is impracticable to secure competition, 
in order to obviate patent infringe- 


Procurements involving patented arti- 
cles are required to be made by formal 
advertisement and use of negotiation 
solely on basis that awards to other 
than valid patent holders or licensees 
would impair patent system is im- 
proper in view of specific authority in 
28 U.S.C. 1498 afforded Govt. to use 
patents and remedy afforded patentees 
in patent infringements 


276 
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AGRICULTURE DEPARTMENT: 

Appropriations. (See Appropriations, Agri- 
culture Department) 

Soll bank—regulation amendment—amend- 
ment to soil bank regulation which would 
permit producer’s offer of land at payment 
rate in excess of maximum rate allowable 
because of Govt. error in establishing such 
maximum rate to be treated as offer at 
established legal maximum payment rate 
and accorded priority category appli- 
cable to such maximum rate is not legally 
objectionable in view of discretionary 
authority vested in Sec. of Agriculture to 
prescribe regulations to carry out Soil 
Bank Act and since regulation does not 
give producers unfair advantage or priority 
over other producers applying for con- 
servation reserve contracts................ 


conservation—repairs to watershed 


projecte—repairs to Federal-county water- 
shed project which was damaged due to 
unusually heavy rainfall prior to comple- 
tion of planting of sod-forming vegetation 
and which would be useless unless damage 
is repaired may be regarded as within 
objectives of Watershed Protection and 
Flood Prevention Act, notwithstanding 
additional costs required to rebuild project 
to original specifications; however, alterna- 
tive plan in lieu of repairs involving major 
revision of original project at considerable 
added cost would amount to new project 
which should be submitted for Congres- 
sional approval before being undertaken... 
AIRCRAFT: 

Loans. (See Civil Aeronautics Board, air- 
craft purchase loan guaranty, eligibility, 
conversion) 

ALASEA: 

Statehood: 

Federal aid payments—after admission of 


Alaska as State, the Federal airport 


funds which are presently apportioned 
to Territory of Alaska under sec. 5, 


Federal Airport Act, 49 U.S.C. 1104, 
which indicates Congressional intent to 


provide additional funds to Alaska be- 


cause of geographical location rather than 
status as territory, may continue to 
remain available until Congress has 


opportunity to consider matter.......... 
Leave rights: 


When Alaska becomes State of U.S. 


and is admitted to Union, employecs 
who are stationed in Alaska and en- 
titled to 45-day maximum accumula- 
tion of annual leave may no longer be 
regarded as employees “stationed 
outside the several states and the 
District of Columbia’ within explicit 
terms of sec. 203(d), Annual and Sick 
Leave Act of 1951, 5 U.S.C. 2062(d) 
and, therefore, are automatically 
subject to 30-day annual leave accumu- 
lation limitation in sec. 203(c) of act, 
Si cctennessencensscesace 


Page | ALASKA—Continued 


Statehood—Continued 
Leave rights—Continued 
Employees in.Alaska who are entitled 
to free home leave travel on date of 
admission of Alaska as State in Union 
but who did not commence travel 
prior to such date are not entitled to 
free home leave travel time............ 


Reduction in leave accumulation ceiling 
from 45 to 30 days for employees sta- 
tioned in Alaska may be made effec- 
tive at end of pay period in which 
Alaska is admitted as State in Union 
to obviate administrative burden in 
prorating leave within period.......... 


Military personnel: 
Foreign duty pay: 

Determination of whether enlisted 
member of uniformed services is 
resident of U.S. Territory within 
meaning of restriction in 37 U.S.C. 
237a, which precludes foreign duty 
pay to members whose residence 
and duty are in same territory such 
as in Alaska, voting residence while 
being element for consideration Is 
not controlling, but member who 
voted in referendum and who also 
indicated in referendum question- 
naire that he did not claim exemp- 
tion from payment of local taxes in 
Alaska due to giving up residence in 
home state would be subject to 
restriction in 37 U.S.C. 237a and 
would not be entitled to foreign 
duty pay for duty in Alaska; how- 
ever, act of voting without other 
affirmative evidence of residence 
establishment in Alaska would not 
deprive member of foreign duty pay. 


Restriction in 37 U.S.C. 237a against 
payment of foreign duty pay to 
enlisted members of military service 
while performing duty in same 
territory or possession of U.S. where 
they are residents is based on resi- 
dence and duty in same geographical 
area rather than on political status 
of area; therefore, change of Alaska 
from Territory to State does not 
affect restriction, and restriction 
would preclude payment of foreign 
duty pay to enlisted persons who are 
residents of Alaska while performing 
ET Br i ictccndsanctucnsncccess 

Naturalization feee—naturalization fees 
collected by District Court for Territory 
of Alaska after Jan.3, 1959—date of Presi- 
dential proclamation establishing State 
of Aiaska—should continue to be account- 
ed for pursuant to laws in effect prior to 
Alaska statehood act until District 
Court for Territory of Alaska ceases to 
function as specifically provided in sec. 
18 of Alaska statehood act, 72 Stat. 350. 


Page 
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ALASKA—Continued Page | APPROPRIATIONS—Continued Page 
Statehood—Continued cultural research, cost may be charged to 
Travel, etc., benefits—existing benefits for Agricultural Research Service appropria- 
officers and employees in Alaska pro- tion in Dept. of Agriculture and Farm 
vided under Administrative Expenses Credit Adm. Appro. Act, 1959_........... 782 
Act of 1946 and Travel Expense Act of Apportionment. (See Appropriations, defi- 
1949 will continue to be applicable after ciencies, Antideficiency Act, apportion- 
Alaska is admitted to the Union and mont) 
until Congress expressly modifies such Availability : 
Dlicnnciedecadaminouadadseteuaetndennas 447 Air-conditioners. (See Equipment, air- 
ALASKA RAILROAD: conditioners) 
Employees—compensation. (See Compensa- Conventions. (See Meetings) 
tion, Alaska Railroad employees) Expenses incident to specific purposes: 
ANNUAL LEAVE: Necessary expenses: 
(See Leaves of Absence) Although appropriations made avail- 
APPOINTMENTS: able to agencies may be used for 
False qualification, etc., statements. (See necessary expenses, the term “‘neces- 
Officers and Employees, false qualifica- sary expenses’”’ refers to current or 
tion, etc., statements) running expenses of miscellaneous 
Informal, irregular, ete.—voidable v. void— character incident to and directly 
in cases where falsification of education related to agency’s particular func 
information at time of employment would tions and does not include expenses 
be absolute bar to employment, employee for construction and improvement 
who performs services prior to disclosure of of public buildings for which specific 
record falsification is in de facio status statutory authority is required...... 758 
which entitles employee to retain com- Renovations to make building suitable 
pensation previously received but does not for occupancy by Federal Aviation 
give rise to any enforceable right to com- Agency constitute “improvements” 
pensation not received; therefore, retire- within meaning of sec. 3733, R.S., 
ment deductions from employee’s salary 41 U.S.C. 12, which requires specific 
during period of employment are for trans- statutory authority for construction, 
fer from retirement fund to appropriation repair and improvement of public 
from which salary payments were made.. 175 buildings, and in absence of such 
Presidential—effective date—long-standing specific authority in agency’s appro- 
rule that appointments made by Presi- priations, general appropriations for 
dent, by and with advice and consent of necessary expenses may not be used 
Senate, do not take effect until issuance of to reimburse GSA for renovation 
commission after Senate confirmation is Wi cc cache licniicasinncdeoamaes 758 
applicable to sppointments under 10 Cost of reimbursing another Govt. 
U.8.C. 5233, which provides that upon re- agency for fair market value of real 
tirement officer who served in grade of ad- property transferred under Federal 
| miral or vice admiral may be appointed by Property and Administrative Serv- 
President, by and with advice and consent ices Act of 1949 to Dept. of Agricul- 
of Senate, to highest grade held by him on ture for use of Agricultural Research 
active list; therefore, appointment of naval Service may be regarded as necessary 
officer to grade of vice admiral under 10 expense under appropriation con 
U.S.C. 5233 may not be made retroactive to struction rule that appropriation, 
effective date of retirement, notwithstand- which is made for particular object, 
ing that there was insufficient time before confers authority by implication to 
adjournment of Senate for confirmation, incur necessary expenses to proper 
and there is no authority for payment of execution of object, and, upon 
retired pay prior to date of commission.... 340 administrative determination that 
APPROPRIATIONS: real property transfer is necessary 
Agriculture Department—public building for agricultural research, cost may 
acquisition—cost of reimbursing another be charged to Agricultural Research 
Govt. agericy for fair market value of real Service appropriation in Dept. of 
property transferred under Federal Prop- Agriculture and Farm Credit Adm. 
erty and Administrative Services Act of RONE GW tnicadctdoscnssiae - 782 


1949 to Dept. of Agriculture for use of Agri- 
cultural Research Service may be regarded 
as necessary expense under appropriation 
construction rule that appropriation, 
which is made for particular object, confers 
authority by implication to incur necessary 
expenses to proper execution of object, and, 
upon administrative determination that 
real property transfer is necessary for agri- 


Mectings. (See Meetings) 
Objects other than as specified: 

Repairs o. new projects—repairs to 
Federal-county waterslied project 
which was damaged due to unusually 
heavy rainfall prior to completion of 
planting of sod-forming vegetation 
and which would be useless unless 
damage is repaired may be regarded 








INDEX DIGEST 


886 


APPROPRIATIONS— Continued 
Availability—Continucd 


Page | APPROPRIATIONS—Continued Page 
Deficiencies—Continued 


Antideficiency Act—Continued 


Objects other than as specified—Con. 


as within objectives of Watershed 
Protection and Flood Prevention Act, 


ployees without violation of Anti- 
deficiency Act, 31 U.S.C. 665a. B- 





notwithstanding additional costs re- 137123, Nov. 18, 1958, modified_........ 538 
quired to rebuild project to original Obligation in excess of appropriation— 
specifications; however, alternative when Congress by enactment of legis- 
plan in lieu of repairs involving major lation directs transfer of appropriation 
revision of original project at consider- to another account and there are in- 
able added cost would amount to new sufficient unobligated funds currently | 
project which should be submitted for available to take care of transfer, no 
Congressional approval before being violation of Antideficiency Act, 31 
I iecttnnencscenonsenentee 53 U.S.C. 665(a), occurs and, although 
Subsequent adjustment—intrabureau question of whether to use obligated 
plan proposed by Dept. of Commerce, but unexpended funds to cover manda- 
which contemplates that one appro- tory transfer is primarily administra- 
priation of bureau will initially finance tive one, if there is doubt as to priority 
costs for bureau-wide or other activi- of obligations, clarification of Con- 
ties for which separate appropriations gressional intent should be obtained... 93 
are provided and will thereafter be Purpose, etc.—Antideficiency Act, 31 
reimbursed from appropriations of U.8.C. 665, imposes upon heads of 
benefiting activities, is not within departments and agencies responsi- 
purview of sec. 601, Economy Act of bility to conduct Govt. operations 
June 30, 1932, as amended, 31 U.S.C. during fiscal year within limits of 
686, which permits transactions be- appropriations and to expend such 
tween two agencies of Govt. or two appropriations at rate which will not 
bureaus of agency; in absence of | exhaust funds before end of period for 
express statutory authority suspend- which they are appropriated.......... 501 
ing application of 31 U.8.C. 686-1 and Violation: 
31 U.S.C. 686, plan may not be | When Congress by enactment of legis- 
IE cnndpanenentntarpnenseancece 734 | lation directs transfer of appropria- 

Public buildinge—repair. (See Public tion to another account and there are 
Buildings, repairs, etc., appropriations) insufficient unobligated funds cur- 

Tort claims. (See Torts, claims under rently available to take care of 
Federal Tort Claims Act, appropriation transfer, no violation of Antidefi- 
availability) ciency Act, 31 U.8.C. 665(a), occurs 

Uniforms—civilian personnel. (See Uni- and, although question of whether 
forms, civilian personnel, appropriation to use obligated but unexpended 
availability) funds to cover mandatory transfer 

Deficiencies: is primarily administrative one, if 

Antideficiency Act: there is doubt as to priority of obli- 

Apportionment—apportionment or reap- gations, clarification of Congres- 
portionment of appropriations which sional intent should be obtained.... 93 
will necessitate deficiency or supple- Apportionment or reapportionment of 
mental appropriation or drastic cur- appropriations which will necessitate 
tailment of Govt. services in event deficiency or supplemental appro- 
additional funds are not appropriated priation or drastic curtailment of 
by Congress is prohibited under Anti- Govt. services in event additional 
deficiency Act, 31 U.S.C. 665, unless funds are not appropriated by Con- 
such action is required because of gress is prohibited under Antidefi- 
enactment of new laws or certain ciency Act, 31 U.S.C. 665, unless 
specified emergency situations...... 501 such action is required because of 

Exceptions—wage board increases—de- enactment of new laws or certain 
termination by CSC that laborers and specified emergency situations...... 501 
mechanics of Bonneville Power Ad- Fiscal year: 
ministration are exempt from Classifi- Availability beyond: 
cation Act of 1949 by reason of par. 7 Contracts: 
of sec. 202, Classification Act, 5 U.S.C. Federal personnel: 

1082(7), rather than by sec. 10, act of Anticipated costs of administrative 
Aug. 20, 1937, 16 U.8.C. 832i(b), would and engineering services performed 


by Govt. employees incident to 
highway construction projects, 
which are financed with fiscal year 
or no-year funds not subject to 
obligational authority in sec. 106, 
Federal-Aid Highway Act of 1956, 


bring wage adjustments for such em- 
Ployees within purview of section 210, 
General Govt. Matters Appropriation 
Act, 1958, which permits apportion- 
ment of appropriations for retroactive 
wage adjustments for wage board em- 
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APPROPRIATIONS—Continued Page | APPROPRIATIONS—Continued Page 
Fiscal year—Continued Fiscal year—Continued 
Availability beyond—Continued Purchase v. payment date—appropriation 


Contracte—Continued chargeable with cost of uniforms pur- 


priation obligation, under 31 
U.8.C. 712a, prior to authorization 
and actual performance of such 
services and to record and report 
such estimated expenses as obliga- 
tions would not create valid appro- 
priation obligation under sec. 1311, 
Supplemental Appropriation Act, 


Federal personnel—Continued chased pursuant to Federal Employees 
may not be regarded as part of Uniform Allowance Act is one currently 
contract cost to create valid appro- available when expenditure is made or 


debt incurred by employee and, al- 
though reimbursement may not be made 
until subsequent fiscal year because of 
administrative procedures, obligation 
for certification under sec. 1311, Supple- 
mental Appropriation Act, 1955, 31 
U.S.C. 200, arises simultaneously with 
expenditure or incurrence of debt by 


1955, 31 U.S.C. 200...............- 316 CR cacieicicenicltithitigaacacetescee 81 
Salaries and expenses of Govt. em- General Services Administration: 

ployees, including those whose Services for other agencies: 

duties involve inspection and Reimbursement: 


superintendence of construction 
work in progress at close of fiscal 
year, are payable only from appro- 
priations made for fiscal years in 
which services are rendered or ex- 
penses incurred, and appropria- 
tions may not be considered obli- 
gated for such expenditures to 
authorize payments after close of 
fiscal year, except by actual rendi- 
tion of service or incurrence of ex- 


with another agency for items which 
could not be delivered until latter part 
of fiscal year 1960, when similar items 
could have been obtained from other 


Changes which are requested by Fed- 
eral agencies occupying space in 
buildings under control of GSA and 
which fall within scope of “‘normal 
space needs” are for payment from 
appropriations for GSA, but special 
services—above normal or peculiar 
to needs of agency and not budgeted 
for by GSA—may be charged to ap- 
propriation of agency requesting 
services through reimbursement to 


In view of language in appropriation 
for GSA for repair and improvement 
of federally owned buildings, that is, 
“for expenses necessary for repair, 


penses prior to expiration of fiscal Ghetto WW 
year. 1 Comp. Dec. 517 and 24 id. Cost of procurement and installation of 
487, overruled; 11 Comp. Gen. 500, air-conditioning equipment for fed- 
DT ikindinwiisitncinedddemintin 316 erally owned buildings under control 
Services between agencies—procure- of GSA may not be charged to ap- 
ment of items similar to those for which propriations for Federal agency oc- 
purchase order is placed in fiscal year cupying space in building in absence 
1958 with Federal Prison Industries of specific statutory authority there- 

from another source in subsequent. pi trninckctucidanMabedeue 193 
fiscal year to satisfy need by ordering Alterations to public building to make 
agency for accelerated deliveries would it suitable for normal office use by 
constitute separate transaction for Govt. agency as distinguished from 
appropriation obligation purposes and alterations for specialized require- 
would have to be financed from appro- ments such as for scientific or labora- 
priations available for obligation at tory use may not be regarded as 
time of such procurement and, there- special service which may be per- 
fore, Federal Prison Industries cannot formed by GSA on reimbursable 
retain jurisdiction over order and basis under sec. 210(a) (6) and 210(f), 
obligated 1958 fiscal year funds and Federal Property and Administra- 
call upon another agency to procure tive Services Act of 1949, 40 U.S.C. 
required items against such funds..... 628 490(a)(6) and (f), but rather is to be 
Year-end buying—Department of Air regarded as service to be performed 
Force procurement which involves by GSA under its authority to pro- 
Placement of purchase order on Apr. vide suitable office accommodations 
25, 1958, just prior to last two months of for departments and establishments 
fiscal year, during which limitation on and to be charged to GSA appropria- 
incurrence of obligations contained in tion made expressly available for re- 
sec. 621, Department of Defense Ap- pair, alteration and improvement of 

propriation Act, 1958, was operative, federally owned buildings... ....... 588 


sources with practically no lead time 
involved, raises doubt whether there improvement, extension, equipment 
there exists bona fide need for item and demolition of federally owned 
ordered in fiscal year 1958............. 628 buildings,”’ all work encompassed in 


alteration, preservation, renovation, 
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APPROPRIATIONS—Continued 
General Services Administration— Con. 
Services for other agencies—Continued 
Reimbursement—Continued 
those terms, except work incident to 
specialized uses peculiar to necds of 
occupying agency, must be per- 
formed by GSA and costs charged to 
repair and improvement appropri- 
ation provided for GSA, but if ap- 
propriation of occupant agency spe- 
cifically authorizes tenant changes 
then it would be available under rule 
of statutory construction that specific 
appropriation for particular object 
precludes use of more general appro- 
hs nit ccccmsenteesnecdncnsoe 
Renovations to make building suit- 
able for occupancy by Federal Avi- 
ation Agency constitute “‘improve- 
ments” within meaning of sec. 3733, 
R.S., 41 U.£.C. 12, which requires 
specine statutory authority for con- 
struction, repair and improvement of 
public buildings, and in absence of 
such specific authority in agency’s 
appropriations, general appropria- 
tions for necessary expenses may not 
be used to reimburse GSA for reno- 
CO irae ein secs ieee 
Renovation of public building, for- 
merly used as hospital, to make it suit- 
able for office space for Govt. agency 
even if considered special service, 
must be regarded as “public im- 
provement” within meaning of sec. 
3733, R.S., 41 U.S.C. 12, which pre- 
cludes contracts for public improve- 
ments in absence of appropriations 
for specific purpose, and in absence 
of specific provision for building 
renovation and improvement in ap- 
propriation for agency assigned to 
occupy building, general appropri- 
ations may not be obligated directly 
for such work nor be used to re- 
imburse GSA which has specific ap- 
Ppropriation available for repairs, 
alterations and improvements to 
federally owned buildings. - ~~. -..... 
Justice Department—litigation expenses— 
Justice v. agency funds—auctioneer’s fees 
and advertising expenses incident to hous- 
ing project foreclosure proceedings under- 
taken by Dept. of Justice at request of 
Federal Housing Administration, as result 
of default of loans insured under National 
Housing Act, are for payment from funds 
available to Federal Housing Adm. rather 
than from appropriations available to 
Dept. of Justice for litigation, in view of 
broad authority vested in Housing Com- 
missioner under sec. 1, National Housing 
Act, 12 U.8.C. 1702, to sue and be sued and 
to make necessary expenditures, and spe- 
cific authority in sec. 207(k) of act, 12 
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758 


U.S.C. 1713(k), for expenditures for lecsl 
services necessary for foreclosure proceed- 
ings instituted by Commissioner - -____-_- 
Labor Department—Secretary's expenses, 
etc.—attendance by Director of Personnel, 

Dept. of Labor, at conference of American 

Society of Training Directors on intra- 

service training programs may be con- 

sidered as meeting concerning function or 
activity for which appropriation for salaries 
and expenses of Office of Secretary is made 
and meeting which would contribute to 
improved conduct, supervision or manage- 
ment of that function within meaning of 
sec. 19(b) of Govt. Employees Training 
Act, 5 U.S.C. 2318(b), and, therefore, pay- 
ment of registration fee is proper__._.._..- 
Obligation: 

Administrative determination—when Con- 
gress by enactment of legislation directs 
transfer of appropriation to another ac- 
count and there are insufficient unobli- 
gated funds currently available to take 
care of transfer, no violation of Anti- 
deficiency Act, 31 U.S.C. 665(a), occurs 
and, although question of whether to 
use obligated but unexpended funds to 
cover mandatory transfer is primarily ad- 
ministrative one, if there is doubt as to 
priority of obligations, clarification of 
Congressional intent should be obtained. 

Contracts: 

Additional quantities—procurement of 
items similar to those for which pur- 
chase order is placed in fiscal year 1958 
with Federal Prison Industries from 
another source in subsequent fiscal 
year to satisfy need by ordering agency 
for accelerated deliveries would consti- 
tute separate transaction for appropri- 
ation obligation purposes and would 
have to be financed from appropri- 
ations available for obligation at time 
of such procurement and, therefore, 
Federal Prison Industries cannot re- 
tain jurisdiction over order and obli- 
gated 1958 fiscal year funds and call up- 
on another agency to procure required 
items against such funds__..........-- 

Future needs— Department of Air Force 
procurement which involves place- 
ment of purchase order on Apr. 25, 
1958, just prior to last two months of 
fiscal year, during which limitation on 
ineurrence of obligations contained in 
sec. 621, Department of Defense Ap- 
propriation Act, 1958, was operative, 
with another agency for items which 
could not be delivered until latter part 
of fiscal year 1960, when similar items 
could have been obtained from other 
sources with practically no lead time 
involved, raises doubt whether there 
exists bona fide need for item ordered in 


Page 
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93 


628 
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APPROPRIATIONS—Continued 


Obligation—Continued. 
Section 1311, Supplemental Appropriation 

Act, 1955: 

Contracts: 

Federal personnel—anticipated costs 
of administrative and engineering 
services performed by Govt. em- 
ployees incident to highway con- 
struction projects, which are fi- 
nanced with fiscal year or no-year 
funds not subject to obligational au- 
thority in sec. 106, Federal-Aid High- 
way Act of 1956, may not be regarded 
as part of contract cost to create valid 
appropriation obligation, under 31 
U.S.C. 712a, prior to authorization 
and actual performance of such serv- 
ices and to record and report such 
estimated expenses as obligations 
would not create valid appropriation 
obligation under sec. 1311, Supple- 
mental Appropriation Act, 1955, 31 


Invalid—award of Govt. contract 
which was determined to be invalid 
after fiscal year appropriation to be 
used for procurement was no longer 
available did not effect binding 
agreement to obligate appropriation 
within meaning of sec. 1311(a)(1) of 
Supplemental Appropriation Act, 
1955, 31 U.S.C. 200(a) (1), and, there- 
fore, funds are no longer available for 
obligation for valid award... - 

Date of obligation—appropriation charge- 
able with cost of uniforms purchased 
pursuant to Federal Employees Uni- 
form Allowance Act is one currently 
available when expenditure is made or 
debt incurred by employee and, al- 
though reimbursement may not be 
made until subsequent fiscal year be- 
cause of administrative procedures, 
obligation for certification under sec. 

1311, Supplemental Appropriation 

Act, 1955, 31 U.S.C. 200, arises simul- 

taneously with expenditure or incur- 


rence of debt by employee. - ~~ ..--.. os 


Post Office Department—reapportionment 
resulting in deficiency—apportionment or 
reapportionment of appropriations which 
will necessitate deficiency or supplemental 
appropriation or drastic curtailment of 
Govt. services in event additional funds 
are not appropriated by Congress is pro- 
hibited under Antideficiency Act, 31 
U.S.C. 665, unless such action is required 
because of enactment of new laws or certain 
specified emergency situations. ....... 

Reimbursement: 

Equipment depreciation—Commerce De- 
partment. (See Commerce Depart- 
ment, depreciation accounting) 

Revolving fund determination—construc- 
tion appropriation of Bur. of Indian 
Affairs which was used for purchase of 
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Reimbursement—Continued 

six motor vehicles subsequently trans- 
ferred to interagency motor pool is not to 
to be considered revolving fund within 
meaning of sec. 211(g) of Federal Prop- 
erty and Administrative Services Act of 
1949, 40 U.S.C. 491(g), even though 
construction costs are for reimburse- 
ment, since moneys reimbursed for con- 
struction costs are for deposit into mis- 
cellaneous receipts and are not available 
to finance continuing cycle of operations; 
therefore, Bur. of Indian Affairs does not 
have to be reimbursed for vehicles trans- 
ferred to interagency pool. ........- 
Specific v. general—general rule—in view of 
language in appropriation for GSA for re- 
pair and improvement of federally owned 
buildings, that is, ‘for expenses necessary 
for repair, alteration, preservation, renova- 
tion, improvement, extension, equipment 
and demolition of federally owned build- 
ings,” all work encompassed in those 
terms, except work incident to specialized 
uses peculiar to needs of occupying agency, 
must be performed by GSA and costs 
charged to repair and improvement ap- 
propriation provided for GSA, but if the 
appropriation of occupant agency specifi- 
cally authorizes tenant changes then it 
would be available under rule of statutory 
construction that specific appropriation 
for particular object precludes use of more 
general appropriation.............-. 


ATOMIC ENERGY COMMISSION: 


Contracts—long-term—authority granted to 
AEC under sec. 7, P.L. 85-681, approved 
Aug. 19, 1958, for execution of long-term 
contracts is intended only to overcome 
limitations on Commission’s contracting 
power and does not affect existing au- 
thority under sec. 66, Atomic Energy Act 
of 1954, 42 U.S.C. 2096, for execution of 
long-term contracts incident to uranium 
concentrate procurement program; there- 
fore, administrative restrictions specified 
in sec. 7, 1958 act, are not for application to 
contracts under uranium concentrate 


(See Claims, attorneys’ fees) 


Suggestions, etc.: 
Savings in other than Federal funds: 
Question of whether “unemployment 
trust fund’’ would be available to pay 
for award to Federal employee whose 
suggestion resulted in savings in bene- 
fits, possibly through improved fraud 
detection methods, !s of such hypo- 
thetical nature that decision is not 
proper at this time..........s.......- 
Suggestion by Federal employee which 
results in more economical manage- 
ment of state employment security 
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AWARDS— Continued 
Suggestions, ete.—Continued 
Savings in other than Federal funds—Con. 
offices and decreases administrative 
expenses of state offices, so that corre- 
sponding decrease is effected in Fed- 
eral appropriation for such adminis- 
trative expenses, is beneficial sugges- 
tion which improves efficiency and 
economy of Govt. operations within 
meaning of Govt. Employees’ In- 
centive Awards Act, 5 U.S.C. 2123, 
and, therefore, appropriation “Grants 
to States for Unemployment Compen- 
sation and Employment Service Ad- 
ministration” is available for payment 


Allegation of unfairness, etc.—where unsuc- 
ecssful bidder alleges that successful bidder 
had unfair competitive advantage over 
other bidders because one of its component 
companies assisted in preparation of speci- 
fications of invitation and made engineer- 
ing evaluation of bids but administrative 
report indicates that all bidders had access 
to same information, that rigid precautions 
to offer equal access to all information 
were exercised and that bids were analyzed 
and evaluated independently by procure- 
ment agency, allegation of unfair advan- 
tage is without merit 

Qualifications: 
Adminisirative determinations—in absence 

of evidence that contracting officer’s de- 
termination of successful bidder’s re- 
sponsibility and capability was arbitrary 
or capricious it must be accepted by 
accounting officers...................... 
Aircraft operating certification—on basis of 
evidence which indicates that small 
business certificates of competency 
would have been issued to two low 
bidders based in part upon advice from 
CAA that bidders would have been 
granted authority to operate type of 
aircraft used in performance of contract, 
rejection of low bids on either ground 
that bidders, prior to award, did not 
voluntarily submit evidence of posses- 
sion of aircraft operation authority or 
on ground that failure to possess operat- 
ing authority prior to award would pre- 
clude determination that bidders wero 
responsible bidders is not justified...... 
As bid evaluation factor—under invitation 
which requires bidders to submit ovi- 
dence of possession of valid aircraft 
operating certificates and, prior to 
award, ovidence of authorization to 
operate type of aircraft to be used in 
performance of contract, bidders are 
only required to accompany bids with 
evidence of possession of valid operating 
certificate and, although failure to pos- 
soss spocific aircraft operating authority 
prior to award is for consideration in de- 
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BIDDERS— Continued 
Qualifications— Continued 


termination of bidder’s responsibility, 
such failure does not make bid which is 
accompanied by evidence of valid operat- 
ing permit nonresponsive............... 


Experience: 


Recently established corporation and 
joint venture: 

Low bidder for construction of Cape- 
hart housing project who, day before 
bid opening, filed articles of incor- 
poration with Sec. of State of Calif., 
but who submitted with bid infor- 
mation which indicated that newly 
formed corporation was under man- 
agement and control of officials with 
reputation for responsibility and ex- 
perience in similar projects, was 
valid legal corporation under Calif. 
law and administrative determina- 
tion that bidder was eligible bidder 
under 42 U.S.C. 1504(b) is properly 
supported by record. ...........-... 


Award of negotiated contract to newly 
organized corporation under name 
which was different from one pro- 
posed by successful corporate offeror 
during negotiation, because of simi- 
larity of name to existing corporate 
entity, affords no basis for protest 
to award on ground that corporation 
did not exist in view of statement by 
successful offeror that it would or- 
ganize new corporation to perform 
contract and unconditional guaran- 
tee by officers of new corporation for 
performance of contract, which 
guarantee became part of negotiated 


Prior unsatisfactory service: 


Administrative determination of bid- 
der’s responsibility to perform contract 
should be of such stature and character 
us to leave no reasonable doubt that it 
was based on fully documented facts 
and when evidence of prior contract 
performance of low bidder, who has 
been issued certificate of competency 
by Small Business Administration, 
does not establish that delays and de- 
ficiencics wore primarily due to con- 
tractor and subconttactor, there is no 
basis for rejection of low bidder for 
lack of responsibility 


evidence of unsatisfactory performance 
of contracts which predate contract of 
considerably larger magnitude which 
was awarded to contractor should not 
be considered in evaluation of bidder’s 
responsibility to porform under con- 
tract to be awarded since it is only 
reasonable to assume that at time of 
award of largo contract, bidder’s prior 
poor performance was not considered 
to affoct his responsibility ............ 
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BIDDERS—Continued 

Right to administrative hearing—in view of 
fact that statutes requiring advertising for 
Govt. supplies are solely for benefit of 
Govt. and do not confer any enforceable or 
litigable rights on prospective bidders, 
there does not appear to be any basis for 
construing Administrative Procedures 
Act as entitling prospective bidders to 
hearing before administrative agency on 
question of whether needs of agency are to 
be procured by advertisement or by nego- 


Acceptance time limitation: 
Delay by Government. (See Contracts, 
offer and acceptance, acceptance delays.) 
Modification—low bidder who sent two 
telegrams reducing price quoted in 
original bid by different amounts in time 
to reach procurement agency prior to 
opening and who seeks to prevent con- 
sideration of one telegram, which was 
received six minutes after bid opening, 
because original bid was low has burden 
of proving telegram was not timely filed 
and to have been received within time 
specified through normal transmission 
facilities, in absence of such proof, both 
telegrams are proper for consideration as 
part of bid and remain open for accept- 
ance for full time-tixed for acceptance of 
Buy American Act—price differential—bid 
submitted in response to invitation in- 
corporating, by reference, the Buy Amer- 
ican Act, which offers item of foreign 
manufacture at price more than 6 percent 
lower than next lowest bid which offers 
item of domestic manufacture, comes 
within 6 percent price differential excep- 
tion to Buy American Act established by 
E.O. No. 10582 and sec. 6-104.4(b), Armed 
Services Procurement Reg. and, therefore, 
should have been accepted as lowest bid 
WRT PRG c ccenwsdsidcctedionsccdcss 
Delivery provisions—indefinite—invitation 
which specifies delivery schedule in terms 
of days after date of contract so that bidders 
who are in locations where, because of 
distance, delivery of contract would sig- 
nificantly reduce performance time does 
not afford full and free competition re- 
quired for advertised procurements and, 
therefore, it is suggested that future in- 
vitations indicate delivery schedules in 
exact terms so that bidders prior to bid 
submission may be able to determine 
exact time available for performance 
Discarding all bids: 
Readvertisement justification: 
Administrative determination to read- 
vertise procurement because experi- 
mentation indicated that one type of 
item would be as satisfactory as several 
different types, which were specified 
in invitation and which would have 


Page | BIDS—Continued 


674 


Discarding all bids—Coutinued 
Readvertisement justification—Continued 
necessitated multiple awards, was 
within authority of procurement 
agency and low bidder has no basis for 
protest when agency determines for 
valid reasons that public interest re- 
quires readvertisement-.............. 

Exculpatory clause in invitation for bids 
for construction work, which requires 
bidders to certify compliance with 
specifications and to revise inadvertent 
deficiencies and deviations in descrip- 
tive literature to comply with specifica- 
tions at no increase in bid price, has 
effect of advising bidders that failure 
of descriptive literature to conform to 
specifications will not be cause for re- 
jection of bid nor permit bidder to 
deviate from specifications, and, if 
material deviations in descriptive 
literature submitted by bidders make 
preparation of initial phases of con- 
struction work practical impossibility 
and invitation did not accurately re- 
flect requirements with respect to con- 
formability of descriptive literature, 
invitation may be canceled 

Evaluation: 
All or none: 

In view of rules of competitive advertised 
bidding which require that bidders be 
informed of basis upon which award of 
contracts will be made, bids submitted 
in response to invitation which at- 
tempts to reserve to Govt. right tomake 
awards “‘as the interest of the Govern- 
ment may require” on either “All or 
None” basis or by separate items, 
should be evaluated and awards made 
on basis of lowest aggregate cost to 
Govt. whether separately or on “‘ All 
or None” basis but if bids are to be 
evaluated on some basis in addition to 
price, method of evaluation must be 
clearly stated in invitation............ 

Invitation for bids, which on page other 
than those provided for entry of bids, 
put bidders on notice that award of 
contract for supply of particular group 
of items would, contrary to previous 
practice, be made on “All or None” 
basis, must be read and considered as 
whole and all bidders must be deemed 
to be on notice of such requirement so 
that low bid on one group of items 
must be rejected as nonresponsive to 
“* All or None” invitation requirement, 
notwithstanding that submission of 
partial bid is due to bidder’s failure to 
G00 Hd apcctctwcenascnasdawe 

Delivery provisions: 

Low bidder who offers to supply material 
within stipulated number of days after 
receipt of order, although invitation 
specifies delivery in same number of 
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Evaluation—Continued 
Delivery provisions—Continucd 
days after date of contract, has sub- 
mitted qualified bid which must be 
rejected as nonresponsive............. 
Rejection of low bid which contains 
stipulation that shipment would be 
made 30 days after receipt of order “or 
termination of strike, whichever is 
later,” as being nonresponsive to 
definite delivery schedule in invitation 
and refusal, after opening, of permis- 
sion to delete strike stipulation, which 
was material qualification to bid 
affecting bidder’s liability, were 
proper legal actions................... 
Low f.0.b. destination bid submitted in 
response to invitation which requires 
Prices to be quoted on f.0.b. origin basis 
but provides that evaluation would be 
on basis of bid price plus Govt. trans- 
portation costs is responsive bid to 
delivered price invitation, even 
though it was intended that Govt. 
rather than bidder would compute 
transportation costs, and bid may be 
considered for award without prejudic- 
ing rights of higher bidders who sub- 
mitted f.0.b. origin bids................ 
Delivery schedule offered in terms of 
specified time “‘after receipt of con- 
tract’’ when invitation requires de- 
livery within specified time “after date 
of contract” may not be regarded as 
in compliance with invitation, on 
basis that mails must be regarded as 
agent of bidder, in view of distinction 
between ‘‘ mailing” and “‘receipt”’ and 
rule that offer is not accomplished 


Under invitation which requires de- 
livery within specified time ‘‘after 
date of contract,” time must be re- 
garded as of essence of contract, and 
bid which offers delivery within 
stated time “‘after receipt of the con- 
tract’ deviates from invitation in 
material respect even though mailing 
time is insignificant when compared 
to time for scheduled delivery; and, 
therefore, bid must be rejected as 
nonresponsive to invitation............ 

Discount provisione—delivery term vari- 
ance—under invitation which provides 
for inspection at contractor’s plant and 
acceptance at multiple dostinations and 
which prescribes minimum of 30 days for 
prompt payment discounts when ‘‘pro- 
liminary inspection is at point of origin 
but delivery, final inspoction, and 
acceptance are at multiple destinations,” 
an inspection at destination is necessarily 
contemplated and terms “preliminary” 
and ‘‘final” in discount evaluation 
provision are required to bo interpreted 
as relating to points of time rathor than 
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Evaluation—Continucd 


to relative importance of inspections; 
therefore, 30-day minimum discount 
prescribed for preliminary inspection 
at origin, and delivery, final inspection, 
and acceptance at multiple points is 
applicable under delivery provisions of 
invitation. 37 Comp. Gen. 711, over- 


Duration factor—evaluation of proposals 
for five-year contract for construction of 
liquid fuel storage facilities, with option 
in Govt. to renew for three additional 
five-year periods, on basis of total cost 
for 20-year period rather than on basis 
of cost for initial five-year period, is 
proper under 10 U.8S.0. 2388 which 
authorizes liquid fuel storage contracts 
for periods of not more than five years, 
with options to renew for additional 
periods but not more than total of 20 
years and under invitation request 
which required bidders to indicate use 
charge for each renewal period as well as 
initial five-year term.................... 

Estimates—under invitation for construc- 
tion and long-term lease of building 
which requires submission of bids on 
lessor-maintenance basis or in alternate 
on Govt. maintenance basis but pro- 
vides that award will be made to respon- 
sible bidder whose bid is most advan- 
tageous to Govt., price and other factors 
considered, use in evaluation of esti- 
mated figure for maintenance costs is 
not improper and, even though there 
was wide variation in maintenance costs 
submitted, all bidders were placed in 
same position in ‘being required to 
estimate such costs; however, in future 
advertisements use of Govt. estimate 
for long periods, which may prove in- 
accurate and requirement for conjecture 
on part of bidders as to future costs, 
should be eliminated.................... 

Government equipment: 

Low bidder who, in response to invita- 
tion which requires information con- 
cerning use of Govt-owned facilities 
and provides that bids contingent 
upon use of such property on no- 
charge basis will be rejected, advised 
that part of work would be performed 
at Govt-owned plant rent free pur- 
suant to previously executed facilities 
contract, which authorized such use 
on no-charge basis, has not conditioned 
bid upon obtaining right to use Govt- 
owned facilities but has complied 
with requirement of invitation for 
information concerning use of Govt- 
owned facilities and therefore bid may 
be considered for award................ 

Bidder who, in response to invitation 
which did not contain any provision 
for use of Govt-furnished facilities in 
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Government equipment—Continued 
performance of contract, submitted 
with bid letter in which request for 
use of rent-free Govt. facilities was 
made for which bidder suggested 
equalization factor to be added to bid 


Meter postmarks—specific requirement in 
invitation which makes late bids 
stamped by postage meter device 
eligible for consideration only if hour 


and date of mailing are shown by post 
office cancellation stamp may not be 
overcome by submission of evidence of 
improper routing in mails of late bid 
which was mailed in metered stamped 
envelope but which did not have post 


cates that bidder who was lowest for 
supplying material to one of several 
destinations listed in invitation made 
mistake in quoting f.o.b. origin instead 


price for comparison purposes has office cancellation stamp._-_.........-..- 21 
submitted offer which contains ma- Telegraphic modification—low bidder who 
terial deviation which goes to sub- sent two telegrams reducing price quoted 
stance of bid affecting cost of article to in original bid by different amounts in 
be furnished and, therefore, bid was time to reach procurement agency prior 
properly rejected as prejudicial to to opening and who seeks to prevent 
other bidders, notwithstanding that consideration of one telegram, which 
circumstances subsequently rendered was received six minutes after bid open- 
condition in letter meaningless --...-- 508 ing, because original bid was low has 
On bases other than in invitation—in view burden of proving telegram was not 
of rules of competitive advertised bid- timely filed and to have been received 
ding which require that bidders be within time specified through normal 
informed of basis upon which award of transmission facilities, in absence of 
contracts will be made, bids submitted such proof, both telegrams are proper for 
in response to invitation which attempts consideration as part of bid and remain 
to reserve to Govt. right to make awards open for acceptance for full time fixed 
“as the interest of the Government may for acceptance of bid.................... 674 
require’’ on either ‘All or None” basis Two minutes or less late—hand-carried bid 
or by separate items, should be evaluated which was not presented at bid opening 
and awards made on basis of lowest room until seven minutes after time for 
aggregate cost to Govt. whether sepa- opening and after one bid had been read, 
rately or on “All or None’’ basis but if because bidder was delayed due to 
bids are to be evaluated on some basis in insufficient directional signs at procure- 
addition to price, method of evaluation ment depot, was properly disregarded 
must be clearly stated in invitation...... 550 I BER isencnucdstisntnesatnssineiis 234 
Price differences—under invitation for Mistakes: 
construction of Capehart housing project For errors after award. (See Contracts, 
which required bidders to furnish quota- mistakes) 
tions on basic bid and separate quota- Correction: 
tions on certain additives, subject to Delegation of authority to General Serv- 
maximum limitation, and which con- ices Administration—the following 
tained itemized cost estimate prepared categories of cases involving mistakes 
by Govt., bidder whose overall bid was in bids alleged prior to award of Govt. 
equal to maximum limitation and was contracts may be administratively 
lower than any of the other bids only handled without submission to Comp- 
because of the nominal price quoted for troller General for advance decision 
the additives, may not be regarded as subject to uniform procedures and 
having submitted erroneous bid or bid centralized determination controls 
other than as intended, in absence of prescribed by Administrator of GSA: 
any discrepancies on face of bid, and in Bidder prior to award alleges mistake 
view of limitation and knowledge in bid and; (1) Requests bid be disre- 
bidder had of actual project costs. ..-.... 572 garded and offers clear, convincing 
Late: evidence of mistake. (2) Requests bid 
Bid bond—although submission of bid be disregarded or corrected but does 
bond: 28 minutes after time scheduled not offer clear, convincing evidence of 
for bid opening will hereafter require mistake. (3) Requests correction of 
rejection of bid as nonresponsive in bid and offers clear, convincing evi- 
same manner as late bid, former rule, dence both of mistake and of actually 
which permitted contracting officers to intended bid price. (4) Requests cor- 
waive noncompliance with bid bond rection of bid and offers clear, convinc- 
requirement, if failure was due to ing evidence of mistake but fails to 
inadvertence or other excusable cause offer clear, convincing evidence of 
not related to bidder’s financial ability actually intended bid price... ......-- 177 
to secure bond, will be followed to Evidence of error—although evidence 
permit consideration of bid............. 532 submitted after opening of bids indi- 
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Mistakes—Continued 

Correction—Continued 
of f.o.b. destination, failure of this 
bidder to insert bid price for delivery 
of specified quantities to each of 
several destinations, notwithstanding 
bidder’s contention that prices were 
intended to apply regardless of destina- 
tion, results in such indefinite and 
speculative bid as to price intended 
that correction of bid is not justified. . 

Nonresponsive bids—to permit bidder 
to make bid, which is not responsive to 
invitation, responsive by changing, 
adding to, or deleting material part of 
bid on basis of error alleged after open- 
ing would be tantamount to permit- 
ting bidder to submit new bid; accord- 
ingly, only an allegation of error in 
bid which is responsive to invitation 
and is otherwise proper for acceptance 
may be considered.................... 

Procedure for correction or withdrawal— 
administrative determination—the 
following categories of cases involv- 
ing mistakes in bids alleged prior to 
award of Govt. contracts may be ad- 
ministratively handled without sub- 
mission to Comptroller General for 
advance decision subject to uniform 
procedures and centralized determina- 
tion controls prescribed by Adminis- 
trator of GSA: Bidder prior to award 
alleges mistake in bid and; (1) Requests 
bid be disregarded and offers clear, 
convincing evidence of mistake. (2) 
Requests bid be disregarded or 
corrected but does not offer clear, 
convincing evidence of mistake. (3) 
Requests correction of bid and offers 
clear, convincing evidence both of mis- 
take and of actually intended bid price. 
(4) Requests correction of bid and 
offers clear, convincing evidence of 
mistake but fails to offer clear, con- 
vincing evidence of actually intended 
DN itnbitntecsentaswetocedcce 

Public opening: 

Drawings, etc., inspection: 

Samples submitted with bids pursuant 
to invitations which make such 
samples integral part of bid affecting 
performance under resulting contract 
are required to be made public at time 
of bid opening but samples which are 
required for evaluation of bidder’s 
ability do not have to be made public. 

Under furniture invitation which re- 
quires that bids be accompanied by 
samples of upholstery in conformance 
with specifications and further pro- 
vides, insofar as pattern and color are 
concerned, that if samples are found 
unsuitable by contracting officer 
bidder may be required to furnish 
other samples after bid opening, the 
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Public opening—Continued 


Drawings, etc., inspection— Continued 
samples which indicate type of mate- 
rial to conform to specifications are 
required to be made available for pub- 
lic inspection, but samples for pattern 
and color purposes are not integral 
part of bid and do not have to be made 
public in any greater quantity than is 
necessary to indicate compliance with 
RR niacinnbacetedseesnss . 


Qualified: 


Escalation clauses: 

Although all firm-price bids which are 
qualified with price escalation clause 
for delays due to circumstances be- 
yond control of bidder after specified 
shipment date are not required to be 
rejected, a bidder who qualifies bid 
so that it is impossible to determine 
whether maximum prices at time of 
delivery would be less than firm prices 
quoted by another responsible bidder 
would have no justification to protest 
SE i Eidtnadienmmesonnece 

To permit consideration of offer by bid- 
der to change qualification in 300-day 
firm-price bid by limiting escalation to 
10 percent for delays beyond its con- 
trol after specified shipment period, 
which offer would result in making 
maximum bid price lower than firm 
price quotation of low bidder, would 
be contrary to rule that bids may not 
be changed after opening to prejudice 
of rights of other bidders.............- 

Letters containing condition not in invita- 
tion—bidder who, in response to invita- 
tion which did not contain any provision 
for use of Govt-furnished facilities in 
performance of contract, submitted with 
bid letter in which request for use of 
rent-free Govt. facilities was made for 
which bidder suggested equalization 
factor to be added to bid price for com- 
parison purposes has submitted offer 
which contains material deviation which 
goes to substance of bid affecting cost of 
article to be furnished and, therefore, 
bid was properly rejected as prejudicial 
to other bidders, notwithstanding that 
circumstances subsequently rendered 
condition in letter meaningless--.......- 

Modification after opening—rejection of 
low bid which contains stipulation that 
shipment would be made 30 days after 
receipt of order ‘‘or termination of strike, 
whichever is later,” as being nonre- 
sponsive to definite delivery schedule in 
invitation and refusal, after opening, of 
permission to delete strike stipulation, 
which was materia] qualification to bid 
affecting bidder’s liability, were proper 

Se ts eneccasenndmecenwosasedio 

Omission of item—offer to furnish at no 
extra cost—low bidder who, in response 
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Qualified—Continued 
to invitation for furnishing equipment 
and addendum requiring separate price 
for maintenance services, signed adden- 
dum but did not indicate any price for 
services and who, after opening, alleged 
that services were included in price of 
equipment but did not submit con- 
clusive evidence to substantiate what 
was intended has submitted nonrespon- 
sive bid which was properly rejected - - _. 
Progress payments—provision for partial 
payments on biweekly basis for mate- 
rials, labor and services, irrespective of 
acceptance by Govt. or amount of limi- 
tations specified in invitation, is material 
deviation from vital part of invitation 
which cannot be waived and which 
makes bid nonresponsive to invitation. 
Time for submission—data, etc.—when evi- 
dence clearly indicates that bidder, im- 
mediately after receipt of invitation, 
ordered from sole supplier item required 
for preparation of data to be submitted 
with bid but, notwithstanding prompt 
action, did not receive item until after bid 
opening, it must be concluded that item 
was not available generally to prospective 
bidders for preparation of data within 
time necessary for bid submission..-.-.-.. 
Unbalanced—token bids in small business 
set-asides. (See Contracts, awards, small 
business concerns, “Token,” “unfair,” 
etc., bids.) 


BONDS: 


Bid—failure to furnish. (See Contracts, 
specifications, failure to furnish something 
required, bid bond) 

Government employees—coverage—in view 
of fact that mineral surveyors who are 
required to take oath of office but who do 
not receive any compensation from Govt. 
for work in connection with survey of 
mining claims have been held to be subject 
to conflict of interest statute, 43 U.S.C. 
11—penal statute which prohibits officers 
and employees of Bur. of Land Manage- 
ment from acquiring interest in public 
lands—they may also be considered within 
scope of bonding act of Aug. 9, 1955, 6 
U.8.C. 14—statute remedial in nature 
entitled to liberal construction—and, 
therefore, appropriations may be used for 
purchase of bonds required from mineral 
SRD iaaic si a ltiietsgiendctdiseecises 


BONNEVILLE POWER ADMINIS- 


TRATION: 

Employees—wage adjustments—retroac- 
tive—determination by CSC that laborers 
and mechanics of Bonneville Power Ad- 
ministration are exempt from Classifica- 
tion Act of 1949 by reason of par. 7 of sec. 
202, Classification Act, 5 U.S.C. 1082(7), 
rather than by sec. 10, act of Aug. 20, 1937, 
16 U.S.C. 832i(b), would bring wage ad- 
justments for such employees within pur- 
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TRATION—Continued 
view of sec. 210, General Govt. Matters 
Appropriation Act, 1958, which permits 
apportionment of appropriations for retro- 
active wage adjustments for wage board 
employees without violation of Antide- 
ficiency Act, 31 U.S.C. 665a. B-137123, 
Nov. 18, 1958, modified.................. 


BRIDGES, TRAILS AND ROADS: 


(See Roads, Trails and Bridges) 


BUY AMERICAN ACT: 


Bids offering items within price differential. 
(See Bids, Buy American Act, price differ- 
ential) 

Small business concern furnishing foreign 
product. (See Contracts, awards, small 
business concerns, foreign products) 


CERTIFICATES: 


Dependency. (See Military Personnel, de- 
pendents, certificates of dependency) 


CHECKS: 


Outstanding liabilities—prisoners of war 
certificates, ete. (See Claims, foreign, 
prisoners of war, uncashed milifary pay- 
ment orders, etc.) 


CIVIL AERONAUTICS BOARD: 


Aircraft purchase loan guaranty—eligibility— 
conversion—con version of airplanes of local 
service air carrier from piston to turbo- 
powered engines, which greatly increases 
value and pay-load of airplane and which 
results in carrier being required to obtain 
apother type certificate, is such extensive 
modification that airplanes may be re- 
garded as entirely new type planes within 
meaning of purchase loan guaranty pro- 
vision in sec. 3, P.L. 85-307, 49 U.S.C. 1324 
note, and after determination by Civ‘: 
Aeronautics Board that new type airplanes 
ure needed to improve service and efficien- 
cy of operation of air carrier, no objection 
will be made to approval of loan guaranty 
for plane conversion. - _--- Miaeasaeine inca 


CLAIMS: 


Administrative settlement—amounts due 
separated, etc., employees—claim sub- 
mission requirement—administrative ac- 
tion to notify former employees who 
entered military service as members of 
reserve components of their entitlement to 
payment for military leave in accordance 
with decision of Comptroller General of 
Mar. 19, 1958, 37 Comp. Gen. 608, is not 
objectionable; however, leave payments 
may only be made on basis of written in- 
structions or requests submitted by indi- 
viduals concerned . -............-.-.---- - 

Aiding or assisting in prosecution: 

Claim submission requirement—adninis- 
trative action to notify former employees 
who entered military service as members 
of reserve components of their entitle- 
ment to payment for military leave in 
accordance with decision of Comptroller 
General of Mar. 19, 1958, 37 Comp. Gen. 
608, is not objectionable; however, leave 
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CLAIMS—Continued 
Aiding or assisting in prosecution —-Con. 
payments may only he made on basis of 
written instructions or requests sub- 
mitted by individuals concerned _.... -_- 
Criminal penalty violations. (Sce Oillicers 
and Employees, conflict of interest 
statutes, aiding or assisting in claims) 
Attorneys’ feee—Philippine Scout claims— 
in settlement of amount due under Missing 
Persons Act on account of death of Philip- 
pine Scout who died prior to Jan. 1, 1956, 
while domiciled in Philippines, act of June 
30, 1906, as amended by act of Feb. 25, 1946, 
and sec. 58 of Title 78, Philippinc An- 
notated laws, require that Judge Advocate 
General of Armed Forces in Philippines bo 
recognized as lawful claimant and power of 
attorney from widow does not constitute 
authority to send any amount in case of 
attorney or to pay attorney fee for services 
rendered in filing application for amount 


Foreign—prigoners of war—uncashed mili- 
tary payment orders, ete.—uncashed mill- 
tary payment orders and certificates of 
credit which were issued to former pris- 
oners of war of Austrian nationality prior 
to entry into force of Austrian State 
Treaty, which provides in Article 24(5) 
that ali claims and debts against U.S. 
arising out of conventions on prisoners of 
war are waived, may be viewed independ- 
ently of conventions on prisoncrs of war 
and as obligations of U.S. which may be 
cashed; however, instruments issued sub- 
sequent to treaty are to be viewed as 
claims or debts waived by Article 24 and 
may not be cashed by U.8................ 

Reporting to Congreas—legal liability—loss or 
damage to employee’s houschold effects 
which are shipped under arrangements 
made by Govt. agency and under Govt. 
bill of lading, which limits carrier’s liabil- 
ity, is not obligation or ability of Govt., 
even though employee is unable to collect 
from packing company or carrier, and, in 
absence of any legal liability on part of 
Govt., claim is not for submission to 
Congress under Meritorious Claims Act, 


Exceptions to Civil Service laws—as Includ- 
ing other laws—retirod civil service annul- 
tant who is reemployed under act which 
authorizes employment, “without regard 
to clvil-service laws or regulations, the 
Classification Act of 1049°**or any 
other law or regulation relating to either 
employment or compensation,” may have 
reemployment conditions prescribed in 
sec. 13(b), Civil Service Retirement Act, 
6 U.8.C. 2263, relating to annuity deduc- 
tions regarded as within meaning of phrase 
“any other law * * * relating to eithor 
employment or compensation” and, 
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therefore, annuity deduction fs not re- 
quired to be made from salary of employce. 


COAST AND GEODETIC SURVEY: 


Commissioned personnel—assimilation to 
other military personnel—shipment over- 
seas on Govt. vessels of privately owned 
automobiles of commissioned personnel of 
Coast and Geodetic Survey may not be 
regarded as right to “‘allowance” so as to 
come within meaning of sec. 11 of act of 
May 18, 1920, 33 U.S.C. 860 (1946 Ed.), 
which assimilated Coast and Geodetic 
Survey commissioned officers to allowances 
prescribed for Navy officers; nor may ship- 
ment of automobiles be accomplished on 
commercial vessels under 46 U.S.C. 1241(c) 
which requires as condition precedent that 
transportation be authorized by law 


COAST GUARD: 


Vessela—loan from another Government 
agency—loan of tug by Maritime Adminis- 
tration to Coast Guard for temporary 
period on nonreimbursable basis with 
Coast Guard assuming responsibility and 
costs for vessel and for its return in as good 
condition as when loaned, less reasonable 
wear and tear, and subject to availability 
of Coast Guard appropriations will not be 
objected to; however, if loan ts for indefinite 
period which could result in permanent 
transfer of vessel without reimbursement 
it would be in violation of reimbursement 
requirement in sec. 601 of Economy Act of 
1932, 31 U.S.C. 686, and statutory authority 
for such transfer should be obtained from 
Congress 


7| COLLECTIONS: 


Accounting, disposition, etc.: 

Authority for use—grazing fees. (Sce 
Public Lands, grazing fees, use without 
specific authority) 

Depreciation on fixed asseta—Commerce 
Department. (See Commerce Depart- 
ment, depreciation accounting) 

Special account v. miscellaneous receipts 
(See Debt Collections, amount uncollect- 
ible, reporting to General Accounting 
Oflice, deposit) 


COLLEGES, SCHOOLS, ETC.: 


Dependents of Government personnel— 
Panama Canal. (See Panama Canal, 
medical and cducational services) 


COMMERCE DEPARTMENT: 


Depreciation accounting: 

Equipment replacement— financing of ro- 
placements of fixed assets by Dopt. of 
Commerce should not be geared to de- 
preciution accounting; imethod and 
amount of financing, us well as funda- 
mental decision to replace, being matters 
for disclosure to, and approval by, 
Bureau of Budget and Congress as part 
of regular budgetary processes 


Page 
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COMMERCE DEPARTMENT—Con. Page| COMMERCE DEPARTMENT—Con. Page 


Depreciation accounting— Continued 
Interagency services: 

Amounts collected by Dept. of Com- 
merce for depreciation expense of fixed 
assets used in supplying goods and 
services under sec. 601, Economy Act, 
as amended, 31 U.S.C. 686, like 
amounts reimbursed for other costs, 
can be used only for purposes which 
have been authorized and approved 
through regular budgetary review 
processes, but collections for deprecia- 
tion expense need not be applied solely 
to replacement of fixed assets and in- 
stead may be obligated and expended 
for any of activities authorized to be 
financed by reimbursed appropriation. 

Prices to be billed between bureaus and 
agencies under sec, 601, Economy Act, 
as amended, 31 U.S.O. 686, are to be 
based upon actual costs * * * as may 
be agreed upon by parties concerned; 
although not legally required, such 
prices may include all or part of de 
preciation of fixed assets and overhead 
and other indirect costs incurred in 
supplying goods and services, but 
where depreciation is included in 
price, replacement requirements 
should not operate to influence or 
limit extent of recovery. 


Intrabureau services—intrabureau plan 
proposed by Dept. of Commerce, which 
contemplates that one appropriation of 
bureau will initially finance costs for 
bureau-wide or other activities for which 
separate appropriations are provided 
and will thereafter be reimbursed from 
appropriations of benefiting activities, is 
not within purview of sec. 601, Economy 
Act of June 30, 1932, as amended, 31 
U.S.C. 686, which permits transactions 
between two agencies of Govt. or two 
bureaus of agency; in absence of express 
statutory authority suspending applica- 
tion of 31 U.S.C. 686-1 and 31 U.S.C. 
686, plan may not be adopted. 


Purpose—since, as stated in 2 GAO 
1282.60(b), primary purpose of deprecia- 
tion accounting is to distribute costs of 
fixed assets to periods and activities 
benefiting from their use, depreciation 
accounting is related to recognition and 
disclosure of costs rather than to equip- 
ment replacement programs, and, where 
significant, depreciation expense like 
other costs, should be recognized and 
recorded by Dept. of Commerce when- 
ever regular determination of cost of all 
resources consumed in performing work 
or carrying out activity is needed, with- 
out regard to whether such expense is 
to be reimbursed or to method to be used 
in financing equipment replacements - .. 


Depreciation accounting—Continued 
Services furnished private parties: 

Proposal of Bureau of Census, Dept. of 
Commerce, (a) to limit reimburse- 
ment of salaries and expenses appro- 
priation which was used to pay costs 
of work or services furnished parties 
outside Govt. pursuant to 13 U.S.C. 8 
and 15 U.8.0, 189, to cost of equip- 
ment replacements, and (b) to deposit 
difference between amounts billed 
trust fund, into which moneys re- 
ceived for services are deposited, and 
reimbrusements to salaries and ex- 
penses appropriation, into miscel- 
laneous receipts is not improper; how- 
ever, there is no requirement that re- 
imbursements to salaries and expenses 
appropriation be so limited 

Proposal of Bureau of Census, Dept. of 
Commerce, to include cost of deprecia- 
tion of fixed assets in billing parties 
outside Govt. for services furnished 
pursuant to 13 U.8.O. 8 and 15 U.8.0. 
189a is required, but since depreciation 
is only one element of cost of services, 
appropriate action should be taken to 
include all other significant cost items 


COMPENSATION: 
734| Aggregate limitation—scientific and pro- 
fessional employees. (See Compensation, 
increases, scientific and professional em- 
ployees, maximum limitation) 

Alaska Railroad employees—wage adjust- 
ments—effective date—since wages of me- 
chanics and laborers of Alaska Railroad are 
fixed under authority in sec. 202(14), 
Classification Act of 1949, 5U.8.C. 1082(14), 
rather than under sec. 202(7), 5 U.S.C. 
1082(7), act of September 2, 1958, P.L. 85- 
872, 5 U.S.C. 1181, which prescribes effec- 
tive date for wage adjustments for em- 
ployees whose salaries are fixed under sec. 
202(7), 5 U.S.C. 1082(7), is not for applica- 
tion to wage adjustments for those em- 


Civilians on military duty—Tariff Commis- 
sioner—although 15 days of six-weeks 
period of active military duty as reserve 
officer performed by member of Tariff 
Commission who holds Presidential ap- 
pointment, confirmed by Senate, and 
who is specifically prohibited under 19 
U.8.C. 1330(c) from engaging in any 
other employment while holding posi- 
tion of commissioner is specifically au- 
thorized under 5 U.S.C. 30r, during 
period of military duty in excess of 15 
days in one calendar year, the reserve 
officer is required under 5 U.S.C. 30r(d) 
to be considered officer of U.S. and since 
as Commissioner he is not on fixed leave 
basis status for active duty, military pay 
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COMPENSATION —Continued Page | COMPENSATION —Continued 
Double—Continued Double—Continued 
and allowances is too doubtful to permit Concurrent military retired and civilian 
payment; however, consideration of service pay—Continued 
service in excess of 15 days as gratuitous Reserve membership: 


service would not preclude receipt of 
compensation payable as Tariff Com- 


Concurrent military retired and civilian 
service pay: 
Maximum limitation: 

In determining applicability ofdual 
compensation limitation in sec. 212, 
Economy Act of 1932, 5 U.S.C. 59a, 
it is the combined annual rate of 
civilian compensation and retired 
pay which controls, irrespective of 
number of days work in civilian po- 
sition, and not the total amount of 
civilian compensation and retired 
pay received during year or fraction 
of year; therefore, retired officer who 
is employed on “when actually em- 
ployed basis” under contract which 
limits hours or days of work but per- 
mits receipt of total amount of re- 
tired pay, plus civilian compensation 
which exceeds $3,000 limitations, in 
effect through Aug. 3, 1955, or $10,000 
limitations, which became effective 
Aug. 4, 1955, is required to have 
civilian compensation and retired 
pay reduced under act 


Officer who was retired for disability 
under 34 U.S.C. 417, who was em- 
ployed on “when actually employed 
basis’’ under contracts which limited 
number of days of employment but 
which permitted him to receive 
amount which, when combined with 
retired pay, exceeds annual rate of 
$3,000 for one-year periods during 
1952-1955 prescribed in sec. 212, 
Economy Act of 1932, 5 U.S.C. 59a, 
was not entitled to receive retired 
pay for days for which he received 
civilian compensation; however, for 
periods after June 30, 1955, when 
number of days employment was 
limited to 90 a year, civilian com- 
pensation when combined with re- 
tired pay did not exceed $10,000 dual 
compensation limitation effective 
Aug. 4, 1955, so that neither civilian 
compensation nor retired pay was 
subject to reduction 


Under dual compensation limitation 
in sec. 212, Economy Act of 1932, 
5 U.S.C. 59a, when retired pay is less 
than $10,000 a year but salary rate of 
civilian position, plus retired pay, 
exceeds $10,000, the full salary of 
civilian position is paid, and deduc- 
tion to bring rate of compensation 
and retired pay within limitation is 
made from retired pay 


Termination: 

Holding in case of Bowman, et al. v. 
U.S., OC. Cls. No. 108-58 (referred 
toas Warthen case) which further 
extended rule in Tanner case, 129 
C. Cls. 792, to exempt former 
reserve officers of reserve com- 
ponents of uniformed services as 
distinguished from de jure reserve 
officers from dua] compensation 
restrictions in sec. 212, Economy 
Act of 1932, 5 U.S.C. 59a, will be 
followed in settlement of similar 
claims for retired pay under Title 
III, Army and Air Force Vitaliza- 
tion and Retirement Equalization 
Act of 1948, by former reserve 
members for periods while con- 
currently employed by Fed. 
Govt.; however, pending further 
litigation of issue in Leonard case, 
136 C. Cls, 686, which deals with 
discharged former officer of Army 
of U.S. entitled to receive disa- 
bility retired pay under act of 
Apr. 3, 1939, 10 U.S.C. 456 (1946 
Ed.), such claims will not be 


Retired Army officer who is in re- 
ceipt of retired pay prescribed in 
10 U.S.C. 1004 for length of service 
at time of retirement and based 
on highest temporary commis- 
sioned grade satisfactoritly held 
and who has had military records 
corrected to show that he contin- 
ued to hold appointment in Army 
Reserve after Apr. 1, 1953, when 
Officers’ Reserve Corps commis- 
sion terminated, may not be re- 
garded as entitled to or in receipt 
of retired pay ‘‘under laws relating 
to reserve components of Armed 
Forces” within meaning of that 
phrase in dual compensation re- 
striction exemption in act of July 1, 
1947 (now 5 U.S.C. 30r(c)), and, 
therefore, retired pay withheld 
while member was employed in 
Officers’ Open Mess may not be 
it aeidacceddonkssscetse 


Retroactive salary increase: 


Retired officer whose combined rate 
of retired pay and civilian compensa- 
tion during period Jan. 5 to May 31, 
1958—period for which civilian em- 
ployees received retroactive salary 
increase under sec. 17(a), Federal 
Employees Salary Increase Act of 
1958, 5 U.S.C. 1113 note—was less 
than $10,000 limitation in sec. 212, 
Economy Act of 1932, 5 U.S.C. 59a, 
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Page | COMPENSATION—Continued Page 
Double—Continued 


Concurrent military retired and civilian 

service pay—Continued 

Retroactive salary increase—Continued 
is entitled to have benefit of retro- 
active increase, if allowance of such 
increase is to employee’s advantage, 
taking into consideration tax adjust- 
ment required, with any necessary 
reduction in retired pay so as not 
to exceed $10,000 limitation 

Where retroactive salary increase 
payment authorized for classified 
positions under sec. 17(a) of Federal 
Employees Salary Increase Act of 
1958 would cause employee who is 
also in receipt of military retired pay 
to be indebted to U.S. by reason of 
increasing civilian salary and mili- 
tary retired pay beyond $10,000 dual 
compensation limitation in 5 U.S.C. 
59(a), effect would be to create obli- 
gation or destroy vested right of 
employee by retrospective operation 
of law contrary to established rule 
of statutory construction, therefore 
retroactive provisions of sec. 17(a) do 
not have to be applied in such situa- 
Talis ceannensenavestaememeadinense 

Warrant officer retired status: 

Payment of judgment based on stipu- 
lation agreement and providing that 
acceptance consititutes full settle- 
ment of claim set forth in petition 
under which retired Navy officer 
sought additional retired pay, based 
on Sanders v. U.S., 120 C. Cls. 501, 
is full and final discharge to U.S. 
of claims and demands arising out of 
matters litigated pursuant to 28 
U.S.C, 2517, and failure of officer to 
question in petition the applicability 
of sec. 212 of Economy Act of 1932, 
5 U.S.C. 59a, as in Tato v. U.S., 136 
C. Cls. 651, makes claim for addi- 
tional retired pay under Tato deci- 
sion of such doubtful validity as to 
preclude favorable action by GAO... 

Disability compensation and other pay, 
etc. (See Officers and Employees, death 
or injury.) 

Military personnel on civilian duty— 
pay, etc., entitlement—officer of uni- 
formed services who during period of 
temporary additional duty with Office 
of International Education, Dept. of 
State, received pay and allowances from 
military service and compensation from 
State Dept. is to be regarded as military 
officer on detail to another agency and 
is entitled to receive only pay and allow- 
ances from military service as provided 
in sec. 302 of United States Information 
and Educational Exchange Act of 1948, 
22 U.S.C. 1452, and officer may not 
retain additional compensation received 


from State Dept. under either assign- 
ment provisions of act or grant pro- 
visions in sec. 801 of act, 22 U.S.C. 1471_. 


Downgrading: 


Saved compensation: 

Applicability of 1958 salary increase act— 
in absence of any indication that salary 
adjustment provisions in sec. 2(b), 
Federal Employees Salary Increase 
Act of 1958, repealed or superseded 
saved compensation provisions in 
sec. 507, Classification Act of 1949, 
5 U.S.C. 1107, salary adjustment pro- 
visions are not regarded as applicable 
to employees who are entitled to re- 
ceive saved compensation as result of 
downgrading in reclassification actions 


Temporary promotions—career em- 
ployees who have temporary revocable 
promotions for indefinite periods, 
usually not to exceed one year in 
duration, extended so that they serve 
two or more years in higher grade 
before reduction to former grades are 
entitled to salary retention benefits 
provided under sec. 507, Classification 
Act of 1949, as amended, 5 U.S.C. 1107, 
for employees who have served two 
continuous years prior to reduction 


Holidays: 


Combination of nonovertime and overtime 
call-back duty. (See Compensation, 
overtime, irregular, unscheduled, holl- 
day) 


Eight-hour limitation—employee who, on 
holiday, is called back to work for five 
separate periods of service within pre- 
scribed daily tour of duty is entitled to 
holiday compensation for at least two 
hours for each period of service under 5 
U.S.C. 922(b), subject to limitation in 
5 U.S.C. 922(a) which precludes pay- 
ment for holiday work which is not 
overtime work in excess of eight hours-_. 

July 4, 1959—employee whose resignation 
takes effect at close of business July 3, 
1959, is entitled to compensation even 
though excused for that day under E.O. 
No. 10825, signed June 12, 1959 

Shifts outside holiday—proposal to grant 
holiday benefits to construction project 
inspectors—employed on three-shift 
basis for twenty-four-hour periods, with 
shifts at 8:00 a.m., 4:00 p.m., and 12 
midnight—by considering three shifts in 
twenty-four-hour workday unit as falling 
on same calendar day so that effect 
would be to allow time off with pay to 
third-shift employees for work wholly 
outside Federal holiday and to deny 
holiday pay for work by third-shift 
employees on shift wholly within holiday 
may not be approved; however, there 
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COMPENSATION—Continued 
Holidaye—Continued 
would be no objection to proposal to 
change three tours of duty by short 


Page | COMPENSATION—Continued 
Increases—Continued 
Retroactive—Continued 
tions which result in at least a one-step 


period (for example: third shift could be 
fixed at 11:59 p.m. to 7:59 a.m.) so that 
holiday time off and holiday pay would 
be within scope of secs. 6 and 7, E.O. 


Although employees who are in training 
on holidays are precluded under sec. 
10, Govt. Employees Training Act, 
5 U.8.C. 2309, from receiving overtime 
or holiday pay, they are entitled to 
regular pay during training periods. -. 

Prohibition in sec. 10, Govt. Employees 
Training Act, 5 U.8.C. 2309, against 
payment of overtime, holiday pay and 
night differential during training 
courses precludes payment of such 
premium compensation to employees 
during periods of training, even though 
employees otherwise would be entitled 
to such pay. 


Increases: 
Retroactive: 


Dual compensation limitation effect— 
where retroactive salary increase pay- 
ment authorized for classified positions 
under sec. 17(a) of Federal Employees 
Salary Increase Act of 1958 would 
cause employee who is also in receipt 
of military retired pay to be indebted 
to U.S. by reason of increasing civilian 
salary and military retired pay beyond 
$10,000 dual compensation limitation 
in 5 U.S.C. 59(a), effect would be to 
create obligation or destroy vested 
right of employee by retrospective 
operation of law contrary to estab- 
lished rule of statutory construction, 
therefore retroactive provisions of 
sec. 17(a) do not have to be applicd in 
such situation 

Experta and consultants—cxperts and 
consultants who are employed under 
personal service contracts which stipu- 
late rate of pay to be received but do 
not contain salary adjustment pro- 
vision are bound by rate of pay stipu- 
lated and are not entitled to retroactive 
salary increase authorized in sec. 7, 
Federal Employees Salary Increase 
Act of 1958, and there is no authority 
in agents and officers of Govt. to 
modify or waive contracts to grant 
retroactive salary increases without 
compensatory benefit to Govt 

Promotions during retroactive period— 
salaries of civilian employees who 
were given grade promotions at mini- 
mum rate of next grade during retro- 
active period in Federal Employees 
Salary Increase Act of 1958 (Jan. 12 to 
June 20, 1958) but who by reason of 
new rates have not received promo- 


increase as provided in sec. 802(b), 
Classification Act of 1949, 5 U.S.C. 
1132(b), are to be adjusted as though 
new increased rates actually were in 
effect at time promotions occurred and 
exception in sec. 2(b)(5), 1958 act, 
which precludes salary adjustments 
in case of promotions at rates higher 
than minimum step of grade, is not 
for application 


Scientific and professional employees: 


Maximum limitation—professional and 
scientific personnel who are receiving 
salaries in excess of highest statutory 
salary rate increased under Federal 
Employees Salary Increase Act of 1958, 
which ts $17,800, may not receive any 
retroactive salary increases which 
would cause their salaries to exceed 
maximum rate of $19,000 per annum 
established under P.L. 313, 80th 
Congress, 61 Stat. 715, 5 U.S.C. 171p.. 

Retroactive—rates of compensation for 
professional and scientific positions 
which were administratively estab- 
lished under P.L. 313, 80th Congress, 
61 Stat. 715, 5 U.S.C. 171p, and which 
correspond exactly with statutory 
salary rates for positions in Executive 
branch of Govt. may be increased 
pursuant to sec, 7(a) of Federal Em- 
ployees Salary Increase Act of 1958 
not to exceed increase for statutory 
rates, and where there is no adminis- 
trative rate which corresponds exactly 
with statutory rate as it existed prior 
to increase, 10 percent increase is 
authorized with figures rounded off 
where necessary 


Longevity increases: 
Service credits: 


Higher grade at maximum rate prior to 
demotion—employce who received 
longevity step-increase prior to Sept. 1, 
1954, in grade to which demoted is 
entitled to credit for service earned at 
maximum step in higher grade towards 
succeeding longevity step-increascs 
under act of Sept. 1, 1954, which 
amended sec. 703, Classification Act 
of 1949, 6 U.S.C. 1123(a), to permit 
retention for longevity purposes of 
service credits earned at maximum 
or at longevity step in higher grade 
prior to demotion; however, pay 
recomputation based on additional 
longevity perlod completed prior to 
Sept. 1, 1954, muy not be given retro- 
active effect for any period prior to 
Sept. 12, 1954, effective date of amenda- 
tory act of Sept. 1, 1054. 13-127900, 
June 9, 1956, unpublished decision, 
overruled 
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Service credits— Continued 

Military duty—attendance at Army 
National, Guard school pursuant to 
32 U.S.C. 505 by career-conditional 
employee entitles employee to be 
treated as if he had continued in such 
employment until time of restoration 
so that military service is creditable 
for purposes of continuous period of 
90 days of employment for annual and 
sick leave, 5 U.S.C. 2062(a) and for 
purposes of crediting service for 
longevity step-increases, 5 U.S.C. 1123. 

Night work: 

Holiday pay concurrently—inspectional 
employees of Immigration and Naturali- 
zation Service who perform night work 
on holiday, and who are entitled to 
premium holiday compensation pur- 
suant to act of Mar. 2, 1931, 5 U.S.C. 342, 
are not precluded by proviso in sec. 601, 
Federal Employees Pay Act of 1945, 
5 U.S.C. 941, which prohibits concurrent 
payment of extra pay for overtime or for 
Sunday or holiday work under 1945 act 
as well as under 1931 act and certain 
other specific statutes, from receiving 
payment of night differential as author- 
ized under sec. 301, Federal Employees 
Pay Act of 1945, 5 U.S.C. 921(a), since 
term “extra pay” in 1945 act does not 
include night differential, and prohibi- 
tion was intended only to prevent con- 
current payment of same kinds of addi- 
tional pay under both 1945 act and 
special statutes 

Training course outside regular tour of 
duty—prohibition in sec. 10, Govt. 
Employees Training Act, 5 U.S.C. 2309, 
against payment of overtime, holiday 
pay and night differential during train- 
ing courses precludes payment of such 
premium compensation to employees 
during periods of training, even though 
employees otherwise would be entitled 


Inspectional service employees: 
Duty prior to inspection services: 
Although time required to be spent by 
employees of Foreign Quarantine 
Div., PHS, at barge office prior to 
6:00 a.m. each day to obtain instruc- 
tions before proceeding to inspection 
points for vessel inspection services 
which are performed between 6:00 
a.m. and 6:00 p.m., when such 
service is free to carriers, may not 
be considered overtime duty to make 
either vessel owner or Govt. liable 
for overtime under sec. 364(d) (6) or 
364(c) of Public Health Service Act, 
and may not be considered unsched- 
uled so as to be compensable as call- 
back overtime under sec. 203 of 


Inspectional service employees—Con. 

Duty prior to inspection services—Con. 
Federal Employees Pay Act of 1945 
the time may be regarded as over- 
time under sec. 201 of 1945 act, if it 
results in duty in excess of 40 hours 
a week; however, travel time be- 
tween barge office and other points 
which occurs prior to 6:00 a.m. may 
not be regarded as duty time 

Provided duty performed by em- 
ployees of Foreign Quarantine Div. 
of Public Health Service at barge 
office prior to 6:00 a.m. each day to 
obtain instructions and assignments 
before reporting to inspection points 
for performance of vessel inspection 
duties between 6:00 a.m. and 6:00 
p.m., when such service is free to car- 
riers, is performed persuant to admin- 
istrative instructions witbin meaning 
of sec. 201, Federal Employees Pay 
Act of 1945, 5 U.S.C. 911, there 
would be no objection to retroactive 
payment of overtime compensation 
for such services 

Irregular, unscheduled: 

Holiday—employee who, on holiday, is 
called back to work for hour outside 
of regular daily tour of duty may have 
such duty regarded as unscheduled 
overtime under sec. 5 U.S.C. 912a 
which entitles employee to be paid 
minimum call-back time of two hours. 

Lump-sum leave payments. (See Leaves 
of Absence, lump-sum payments, rate 
at which payable, overtime compensa- 
tion, percentage basis periods) 

Witnesses: 

Although employees who performed 
travel between hours of 7:00 a.m. 
and 9:00 a.m. to take evidence from 
headquarters to court where they 
appeared as witnesses for U.S. 
on nonworkday outside of basic 
40-hour workweek might be pre- 
cluded by restrictive terms of sec. 
204, Federal Employees Pay Act of 
1945, 5 U.S.C. 912b, from receiving 
overtime compensation for time in 
travel status, they are entitled to 
call-back overtime of two hours 
under sec. 203 of 1945 act, 5 U.S.C. 
912a, on account of reporting to head- 
quarters to pick up evidence to be 
produced in court. 

Employees who are required to be 
witnesses in official capacities for 
U.S. on scheduled nonworkdays 
outside of basic 40-hour workweek 
are not precluded from receiving 
overtime compensation provided in 
sec. 201, Federal Employees Pay 
Act of 1945, 5 U.S.C. 911, since 
prohibitory language in sec. 850, 
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COMPENSATION — Continued 
Overtime—Continued 
Irregular, unscheduled—C ontinued 
Witnesses— Continued 
R.S., which barred any ‘“‘compensa- 
tion in addition to salary” to em- 
ployee-witnesses, was not included 
in enactment into positive law of 
28 U.8.C. 1823(a) 
Training courses outside regular tour of 
duty: 

Exemption authority—authority vested 
in President to exempt agencies or 
employees from restrictive provisions 
of Govt. Employees Training Act 
may, in view of additional information 
concerning congressional intent, be 
viewed as authority for exemption of 
certain employees from premium pay 
prohibition in sec. 10(1) of act, 5 U.S.C. 
2309(1), in cases where denial of premi- 
um pay would defeat broad purposes 
of act. 38 Comp. Gen. 262, modified . . 

Prohibition : 

Prohibition in sec. 10, Govt. Em- 
ployees Training Act, 5 U.S.C. 
2300, against payment of overtime, 
holiday pay and night differential 
during training courses precludes 
payment of such premium com- 
pensation to employees during 
periods of training, even though 
employees otherwise would be 
entitled to such pay 

Additional annual compensation in 
leu of premium pay which is 
authorized under 5 U.S.C. 926 and 
recelved by employees who ure ww 
participate in training programs 
under Govt. Employees Training 
Act is considered type of pay in 
lieu of overtime, holiday, and night 
differential within prohibition in 
sec. 10 of act, 5 U.8.C. 2309, and 
unless President has made exception 
under authority in sec. 4, 56 U.8.C. 
2303, such additional compensation 
may not be paid during training 
programs; however, with respect to 
employees who were in receipt of 
wdditional compensation and were 
participating in programs prior to 
July 7, 1958—date training act was 
approved—no objection will be 
made to continued payment until 
programs are established under act. 

Wage board employees: 

Employees who are entitled to over- 
time for work outside their estab- 
lished 40-hour workweck and who 
are assigned to in-service training 
courses which require two-hour 
extension of their normal workday 
are specifically precluded by sec. 10, 
Govt. Employees ‘Training Act 
from receiving overtime pay for 
such training time 


INDEX DIGEST 


Page | COMPENSATION —Continued 


Overtime—Continued 
Training courses outside regular tour of 
duty—Continued 
Wage board employees— Continued 
Wage board employees who are 
entitled to overtime for work or 
travel on Saturdays and Sundays 
outside their regular 40-hour work- 
week, under 5 U.S.C. 673c, and who, 
incident to attendance at training 
course, are required to travel on 
Saturdays and Sundays must have 
travel time regarded as overtime 
within meaning of sec. 10, Govt. 
Employees Training Act, and, 
therefore, payment of overtime is 
not permitted 
Travel time—witnesses—although em- 
ployees who performed travel between 
hours of 7:00 a.m. and 9:00 a.m. to take 
evidence from headquarters to court 
where they appeared as witnesses for 
U.8. on nonworkday outside of basic 
40-hour workweek might be precluded 
by restrictive terms of sec. 204, Federal 
Employees Pay Act of 1945, 5 U.S.C. 
912b, from receiving overtime compensu- 
tion for time in travel status, they ure 
entitled to call-back overtime of two 
hours under sec. 203 of 1945 act, 5 U.S.C. 
912a, on account of reporting to head- 
quarters to pick up evidence to be prou- 
duced in court 
Payments—overpayments—relief—authority 
granted to GAO in 5 U.S.C. 383 and 3&4 
with respect to remission of fines, penalties, 
forfeitures and liabilities in relation tu 
Postal Service may not be regarded as 
authority to relieve postal employees 
from liability on account of excessive or 
erroneous salary payments in absence of 
express statutory grant of relief authority 
or unequivocal evidence of congressional 
intent that GAO exercise authority in 
such cases. Decisions indicating contrary 
conclusion, overruled 
Periodic step-increases—service credita— 
military duty—carcer-conditional employee 
who, after 4month course of instruction 
at Army National Guard school pursuant 
tu 32 U.S.C. 505, is restored to position and 
sulury step held when ordered to duty is 
entitled to have National Guard service 
credited for periodic step-increase pur- 


Postal Service —overpayment relief—authwr- 
ity granted to GAO in & U.S.C. 383 and 384 
with respect to remission of fines, penaltics, 
forfeitures and IMiabilities in relation to 
Postal Service may not be regarded 4s 
authority to relieve postal employees from 
Itubility on account of excessive or errone- 
ous éulary payments in absence of express 
statutory grant of relief authority or un- 
equivocal evidence of Congressional Intent 
that GAO exercise authority in such cases. 
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COMPENSATION—Continued 
Decisions indicating contrary conclusion, 
overruled 128 


Promotions: 
Retroactive salary increase effect. (See 


Page | COMPENSATION—Continued Page 
Removals, suspensions, ete.—Continued 
Deductions from back pay: 
lilness, incapacity, etc., periods: 
In case of difficulty in ascertaining 


Compensation, increases, retroactive, 
promotions during retroactive period.) 
Temporary—saved compensation. (See 


Compensation, downgrading, saved 
compensation, temporary promotions.) 


Rates: 


Final salary payments—foreign, etc., differ- 
entials—departure from overseas post 
on terminal leave—employees who, 
incident to separation, depart from over- 
seas post where foreign or territorial 
cost-of-living differential allowance is 
payable and who upon expiration of 
terminal leave en route or in U.S. are 
separated from service may not be re- 
garded as being separated locally at 
overseas post so as to be entitled to 
inclusion of foreign or territorial differ- 
ential in computation of final salary or 
lump-sum leave payment. 


New appointees—scientific, ete., person- 
nel—authority in sec. 203(b)(2)(B), 
National Aeronautics and Space Act of 
1958, 42 U.S.C. 2473, for establishment of 
entrance grade for scientific and engi- 
neering personnel without previous 
Federal service at level up to two grades 
higher than that provided for such per- 
sonnel under Classification Act of 1949, 
which was subsequently amended to 
remove entrance grade of GS-5 and to 
reduce entrance and experience require- 
ments for grades GS-5 and GS-7 in pro- 
fessional, scientific and technical posi- 
tions does not permit National Aero- 
nautics and Space Adm. to hire inex- 
perienced scientists and engineers at 
any grade higher than grade GS-7 or to 
pay them at rate higher than bottom 
step in such grade 


Removals, suspensions, etc. : 


Appeals—ad ministrative agency—demoted 
veterans preference-eligible employees 
who, as result of appeals through de- 
partmental procedures as distinguished 
from appeals to CSC, are restored to 
their former grades because demotion 
actions were found to be procedurally 
defective are entitled to back pay for 
demotion period under sec. 14 of Veter- 
ans Preference Act of 1944, 5 U.S.C. 863, 
same as though restoration action had 
been ordered by Comm., provided that 
employees are part of group to whom 
identical adverse personnel actions were 
taken, that other veterans of same group 


with reasonable certainty duration 
of period of incapacity due to mental 
illness of employee who was errone- 
ously separated from nonsensitive 
position under act of Aug. 26, 1950, 
stipulation by employee’s attorney 
as to period incapacity continued 
will not be objected to in order to 
settle amount of back pay to which 
employee is entitled under sec. 6(b) 
(2), act of Aug. 24, 1912, 5 U.S.C. 
652(b) (2), upon reinstatement of em- 
ployee for one day in leave-without- 
pay status, with resignation to be 
effective at close of business on that 


Period of incapacity due to mental 
iliness during which veteran’s pref- 
erence employee who was errone- 
ously separated from nonsensitive 
position under act of Aug. 26, 1950, 
5 U.S.C, 22-1, was unable to perform 
his duties is for exclusion from period 
for which back pay under sec. 
6(b) (2), act of Aug. 24, 1912, 5 U.S.C. 
652(b) (2), may be allowed upon re- 
instatement or restoration to duty-- 


Procedure defects: 


Demotion of nonveteran employee— 
demoted employees who are not en- 
titled to rights granted under sec. 12 
or sec. 14 of Veterans’ Preference Act 
of 1944, 5 U.S.C. 861, 863, are not en- 
titled to back pay upon administrative 
restoration to duty because demotion 
actions were found to be procedurally 
defective 

Demotion of veteran—ad ministrative ap- 
peale—demoted veteran’s preference- 
eligible employees who, as result of 
appeals through departmental proce- 
dures as distinguished from appeals to 
CSC, are restored to their former 
grades because demotion actions were 
found to be procedurally defective are 
entitled to back pay for demotion 
period under sec. 14 of Veterans Pref- 
erence Act of 1944, 5 U.S.C. 863, same 
as though restoration action had been 
ordered by Comm., provided that em- 
Ployees are part of group to whom 
identical adverse personnel actions 
were taken, that other veterans of 
same group have appealed to CSC and 
obtained recommendations for correc- 
tive action and that departmental 
action is predicated on same grounds 
as that of Comm 


have appealed to CSC and obtained 
recommendations for corrective action 
and that departmental action is predi- 
cated on same groundsas that of Comm. 135 


Wage board employees: 
Increases: 
Criteria—although authority to fix 
salaries of wage board employees con- 
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Wage board employees—Continued 
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Wage board employees— Continued 


Increases—Continued 


sistent with public interest contem- 
plates consideration of factors other 
than prevailing rates, it does not per- 
mit establishment of rates without 
regard to prevailing rates; therefore, 
wage increases to employees who are 
receiving saved rates of compensation 
under 5 U.S.C. 1114 following conver- 
sion from classified to wage board 
positions, which rates are higher than 
prevailing rates, are not authorized-.. 


Effective date: 


Since wages of mechanics and laborers 
of Alaska Railroad are fixed under 
authority in sec. 202(14), Classifica- 
tion Act of 1949, 5 U.S.C. 1082(14), 
rather than under sec. 202(7), 5 
U.S.C. 1082(7), act of Sept. 2, 1958, 
P.L. 85-872, 5 U.S.C. 1181, which 
prescribes effective date for wage 
adjustments for employees whose 
salaries are fixed under sec. 202(7), 5 
U.8.C. 1082(7), is not for application 
to wage adjustments for those em- 


Wage adjustments for Federal wage 
board employees which are deter- 
mined through collective bargaining 
under labor-management agree- 
ments, as distinguished from those 
determined by wage surveys con- 
ducted by administrative depart- 
ment or agency, are not subject to 
provisions of act of Sept. 2, 1958, 
P.L. 85-872, 5 U.S.C. 1181, which was 
designed to eliminate undue delay in 
effecting wage adjustments when 
administrative department or 
agency alone was responsible for 
wage determination 

Survey date: 

Date on which wage surveys are 
made pursuant to sec. 1 of act of 
Sept. 2, 1958, 5 U.S.C. 1181, for 
purpose of determining beginning 
of 45-day period for effecting wage 
increases, is date administrative 
agency orders collection of data for 


Neither prospective dates specified 
in orders for wage surveys nor 
tentative schedules for planning 
wage surveys, pursuant to act of 
Sept. 2, 1958, govern commence- 
ment of 45-day period for deter- 
mination of effective date of wage 


Retroactive—determination by CSC 


that laborers and mechanics of Bonne- 
ville Power Administration are ex- 
empt from Classification Act of 1949 
by reason/of par. 7 of sec. 202, Classifi- 
cation Act, 5 U.8.C. 1082(7), rather 
than by sec. 10, act of Aug. 20, 1937, 16 


Increases—Continued 

U.S.C. 832i(b), would bring wage 

adjustments for such employees within 

purview of sec. 210, General Govt. 

Matters Appropriation Act, 1958, 

which permits apportionment of ap- 

propriations for retroactive wage ad- 
justments for wage board employees 
without violation of Antideficiency 

Act, 31 U.S.C. 665a. B-137123, Nov. 

18, 1958, modified 

Overtime—travel time—training—wage 
board employees who are entitled to 
overtime for work or travel on Saturdays 
and Sundays outside their regular 40- 
hour workweek, under 5 U.S.C. 673c, 
and who, incident to attendance at train- 
ing course, are required to travel on 
Saturdays and Sundays must have 
travel time regarded as overtime within 
meaning of sec. 10, Govt. Employees 
Training Act, and, therefore, payment 
of overtime is not permitted 

Withholding: 
Debt liquidation: 
Compensation, etc.: 

Fact that employee who is in arrears to 
U.S. for Govt. funds obtained by 
fraudulent means receives compensa- 
tion from two Govt. sources simul- 
taneously—compensation as civilian 
employee and retainer pay as former 
Navy member transferred to Fleet 
Reserve—does not preclude with- 
holding of both amounts under 5 
U.S.C, 82 which provides that ‘‘no 
money” shall be paid to person who 
is in arrears to U.S. for compensation. 

Moneys turned over to FBI at time 
commissary accountable officer dis- 
appeared and loss of Govt. funds was 
discovered is currency recovered 
from person later convicted of obtain- 
ing money by fraudulent means and 
is available to satisfy debt created by 
criminal act 

Under 5 U.S.C. 82, which prohibits 
payment to employees who are in 
arrears to U.S., salary and contribu- 
tions employee makes to Civil Serv- 
ice Retirement and Disability Fund 
are available for set-off to satisfy 


402 


(See Meetings) 


CONTRACTS: 

Administrative reporte—General Accounting 
Office requirement for complete facte— 
in determination of legality of adminis- 
trative action contemplated or taken, GAO 
must—in absence of independent investiga- 
tion—necessarily rely fully upon adminis- 
trative report of relevant facts and it is, 
therefore, imperative that full and correct 


240 
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CONTRACTS— Continued 
facts, in response to requests for informa- 
tion, be furnished 


Awards 
Cancellation—administrative determina- 


Page | CONTRACTS—Continued Page 
Awards—Continued 
Small business concerns—Continued 
within limited definitions in Federal 
Aviation Act of 1958. 


tion that small business concern who, in 
response to unreserved portion of pro- 
curement, submitted unusually low 
sliding scale bid, in order to receive 
priority in negotiation for much larger 
quantities in reserved portion, had sub- 
mitted unrealistic bid and should be last 
rather than first for negotiated set-aside 
portion was within authority of adminis- 
tratfve agency under negotiated pro- 
cedures and under invitation which pre- 
cluded consideration of ‘“‘token” or 
“unfair” bids in determination of prior- 
ity of bidders for set-aside; however, 
action denying bidder right to negotiate 
for reserved portion because of unrealistic 
bid and awarding small portion of un- 
reserved procurement at same unrealis- 
tic price is unduly harsh and might even 
be punitive; therefore, award should be 


Erroneous awards—after discovery that 
supply contract has been awarded to 
other than lowest bidder due to mis- 
filing of bids and after contract is 
canceled subsequent to partial per- 
formance, contractor who receives 
erroneous award may be paid for 
partial performance on guantum valebat 
basis at price quoted by lowest bidder 
and not at price specified in errone- 
ously awarded contract 


Small business concerns: 


Advertised procurement statute—specific 
inclusion of construction contracts in 
new Small Business Act, 15 U.S.C, 631, 
permits set-aside for exclusive award to 
small business concerns of portion of 
construction contracts authorized in 
sec. 403 of Housing Amendments (Act) 
of 1955 after advertisement in usual 


Alr carrier, ete.—in absence of any 
evidence of congressional intent that 
definitions “air transportation” and 
“air carrier’ in Federal Aviation Act 
of 1958 are for application to similar 
words in sec. 634, Department of 
Defense Appropriation Act, 1959, 
which limits funds of Military Air 
Transport Service for procurement of 
commercial air transportation service 
and ‘requires utilization of civil air 
carriers which qualify as small business 
concerns, terms should be given usual 
meaning; therefore, award of air serv- 
ice contract by Military Air Transport 
Service to air carrier which qualifies as 
small business concern would not be 
invalid even though carrier does come 


Certifications: 

Capacity—the term “‘capacity’’ in sec. 
8(0)(7), Small Business Act of 1958, 
15 U.8.C. 637(b) (7), refers to over-all 
ability of prospective small business 
contractor to meet quality, quantity, 
and time requirements of procure- 
ment; hence, when Small Business 
Administration issues a certificate 
of competency, it is conclusive upon 
procurement agency as to elements 
of responsibility relating to contrac- 
tor’s ability to perform, experience, 
skill, ‘know how,” technical knowl- 


Certificate of competency issued by 
Small Business Administration 
conclusively establishes bidder’s 
present capacity and credit and re- 
Jection of bid submitted by bidder 
who holds certificate of compe- 
tency solely on basis of adminis- 
trative determination by procure- 
ment agency that bidder’s lack of 
capacity or credit resulted in un- 
satisfactory performance of prior 
contracts is not authorized 

Retroactive small business certifica- 
tion that concern, which had been 
awarded small business sbt-aside 
contract, qualified as small busi- 
ness concern on date prior to time 
of bid evaluation and award of con- 
tract is, in absence of any restric- 
tion on authority of Small Business 
Adm. to issue retroactive certifica- 
tion, conclusive determination of 
small business status of concern as 
retroactive date and possibility 
that concern may at some future 
date become ineligible does not 
affect its present status as small 


Administrative determination of 
bidder’s responsibility to perform 
contract should be of such stature 
and character as to leave no reason- 
able doubt that it was based on 
fully documented facts and when 
evidence of prior contract perform- 
ance of low bidder, who has been 
issued certificate of competency by 
Small Business Administration, 
does not establish that delays and 
deficiencies were primarily due to 
contractor and _ subcontractor, 
there is no basis for rejection of low 
bidder for lack of responsibility... 

On basis of evidence which indicates 
that small business certificates of 
competency would have been is- 
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TRACTS—Continued 


Awards—Continued 
Small business concerns—Continued 


Certifications —Continued 

Conclusiveness—Continued 
sued to two low bidders bused in 
part upon advice from CAA that 
bidders would have been granted 
authority to operate type of air- 
craft used in performance of 
contract, rejection of low bids on 
either ground that bidders, prior 
to award, did not voluntarily 
submit evidence of possession of 
aircraft operating authority or on 
ground that failure to possess 
operating authority prior to award 
would preclude determination 
that bidders were responsible 
bidders is not justified.......... 
The term “capacity” in sec. 8(b) (7), 
Small Business Act of 1958, 15 
U.8.C. 637(b)(7), refers to over-all 
ability of prospective small busi- 
ness contractor to meet quality, 
quantity, and time requirements 
of procurement; hence, when Small 
Business Administration issues a 
certificate of competency, it is con- 
clusive upon procurement agency 
as to elements of responsibility re- 
lating to contractor's ability to per- 
form, experience, skill, “‘know 
how,” technical knowledge, etc-.. 
Delay—award to other than low bidder 
after certification by contracting 
officer that urgent need for equip- 
ment in connection with high prior- 
ity research and development work 
would not permit delay in contract 
award for period of 10 days pending 
action of Small Business Adm. on 
issuance of certificate of competency 
to low bidder who, as result of pre- 
award survey, was found to lack 
technical production qualifications 
was proper under 10-day exception 
prescribed in par. 1.705.6(b) (ii), 
Armed Services Procurement Reg., 
which regulation promulgated pur- 
suant to 10 U.S.C. 2301 has force and 
Ce cst cckbtedcissenncene 
Contracting officer’s responsibility—un- 
der sec. 103.5(a) of Small Business 
Adm. Reg. and par. 1-703(b)(1), 
Armed Services Procurement Reg., 
which specify that protests against 
right of bidder to certify himself as 
small business are to be submitted to, 
and considered by, Small Business 
Adm., burden of questioning small 
business status of bidder is placed on 
competing bidders rather than on con- 
SN Si ca cicdidctdccccensics 
Foreign products—low bid submitted in 
response to small business set-aside 
procurement for Dept. of Army by 
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Awards—Continued 
Small business concerns— Continued 


bidder who offers to furnish material of 
foreign manufacture was properly re- 
jected pursuant to ASPR 1-7014 
which provides that small business 
concern who proposes to furnish 
product not manufactured by itself 
shall be deemed to be small business 
concern only if it agrees to furnish 
products manufactured in U.S. or its 
territories or possessions by other small 
SRN COR cccicsiisvcsssmncsines 


Licensee of large concern—award of set- 
aside portion of procurement required 
to be performed by small business con- 
cern in labor surplus area to bidder 
who met these requirements but who 
was also licensee of large concern 
which received award for non-set-aside 
portion of procurement is not invalid_. 


Partial v. total set-aside—total set-aside 
for small business of entire require- 
ments on only one item of multiple 
item procurement, on basis that all 
needs under such item are independent 
of and unrelated to needs described 
under remaining items, does not make 
set-aside action on one item partial 
set-aside but is properly classified as 
total set-aside under sec. 1-706.5, 
Armed Services Procurement Regula- 


Price reasonableness—where price com- 
parison on total small business set- 
aside procurement indicates that price 
of lowest offer compares favorably 
with rejected offer of large business 
concern and that small bid offers are 
substantially lower than prices for 
previous procurements of similar re- 
quirements, protest by large business 
firm that bid prices submitted by 
small business concerns were not fair 
and reasonable to Govt., as required 
by sec. 1-706.5, Armed Services Pro- 
curement Regulation, must be denied. 


Reserved portion solicitation—negotia- 
tion for award of small business set- 
aside portion of procurement for fur- 
nishing of item to be delivered f.0.b. 
destination to several destinations 
with low bidders on non-set-aside por- 
tion for each of respective destinations 
is proper and provision in sec. 1- 
706.6(d) (ii), ASPR, which requires 
awards for set-aside portion to be made 
at highest unit price of non-set-aside 
portion when non-set-aside portion re- 
sults in multiple awards, is inappli- 
cable when separate awards are made 
for different f.o.b. destination points 
and does not require that entire set- 
aside portion be negotiated with low 
bidder without regard to destination. 
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CONTRACTS—Continued Page | CONTRACTS—Continued Page 
Awards—Continued which only urges bidders to communicate 
Small business concerns—Continued with procurement agency to arrange for 
Supplies and services v. construction— qualification testing 
specific inclusion of construction con- Cost-plus: 
tracts in new Small Business Act, 15 Cost-plus-a-percentage-of-cost prohibition: 


U.S.C. 631, permits set-aside for ex- 
clusive award to small business con- 
cerns of portion of construction con- 
tracts authorized in sec. 403 of Hous- 
ing Amendments (Act) of 1955 after 
advertisement in usual manner 

“Token,” “unfair,” etc., bids—admin- 
istrative determination that small 
business concern who, in response to 
unreserved portion of procurement, 
submitted unusually low sliding scale 
bid, in order to receive priority in ne- 
gotiation for much larger quantities in 
reserved portion, had submitted un- 
realistic bid and should be last rather 
than first for negotiated set-aside por- 
tion was within authority of admin- 
istrative agency under negotiated pro- 
cedures and under invitation which 
precluded consideration of “token” or 
“unfair” bids in determination of pri- 
ority of bidders for set-aside; however, 
action denying bidder right to nego- 
tiate for reserved portion because of 
unrealistic bid and awarding small 
portion of unreserved procurement at 
same unrealistic price is unduly harsh 
and might even be punitive; therefore, 
award should be canceled 

To other than lowest bidder: 

Award of contract to other than low bid- 
der under specifications which are not 
suficiently definite to justify rejection 
of equipment offered by low bidder is 
invalid and contract must be can- 


In procurement by formal advertising in- 
volving patented article and including 
in invitation patent consent and in- 
demnity clauses, award is required to 
be made to lowest bidder meeting spec- 
ifications without regard to possible 
patent infringement and even though 
some other bidders hold patents or 
licenses for article and it would be im- 
proper to reject all bids and negotiate 
with patent holders or licensees under 
authority in 10 U.S.C. 2304(a)(10) for 
procurements in cases where it is im- 
practicable to secure competition, in 
order to obviate patent infringement.-_ 

Construction—regulations not in contract— 
regulation which requires written applica- 
tion to procurement agency to obtain au- 
thorization for qualification testing in other 
than Govt. laboratories for inclusion of 
product on Qualified Products List, but 
which is not incorporated into or made 
part of invitation for bids, cannot be im- 
posed subsequently upon bidders respond- 
ing to invitation containing ‘specification 
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Administrative controls—provision for 
Govt. supervision of labor and mate- 
rials and for administrative approval 
of significant and reimbursable items 
of cost under contract which provides 
for fee computed on percentage of 
estimated costs, which together with 
fee constitutes ceiling price, are not 
sufficient to save contract from being 
construed asin violation of cost-plus-a- 
percentage-of-cost system of contract- 
ing but are for consideration only in 
connection with determinations of 
amounts properly allowable as reason- 
able value of services or supplies fur- 
nished under such unauthorized con- 
FORGE. wo ncatppauanwenetnititantiséns 

Cost estimates inflation—Cost-type con- 
tract which establishes fee computed 
on percentage of estimated costs which, 
together with fee, constitutes contract 
ceiling price and which provides for 
downward adjustment of fee if costs 
are lower than ceiling has effect of 
penalizing contractor for efficiency in 
performance and rewarding him for in- 
efficiency and therefore violates cost- 
plus-a-percentage-of-cost system of 
contracting, notwithstanding that pro- 
vision for administrative approval of 
subcontracts and of significant items 
of reimbursable cost was made 


Payment basis—although contract 


which has been determined to violate 
cost-plus-a-percentage-of-cost system 
of contracting does not obligate Govt. 
to make payments in accordance with 
terms of illegal contract, there is obli- 
gation upon implied contract basis 
to pay reasonable value of benefits 
accepted, and, therefore, payments 
made under contract constitute un- 
authorized expenditures except to ex- 
tent that they are justified as repre- 
senting fair and reasonable value of 
services and supplies accepted by 
Govt. including such amount of profit 
as would constitute just compensation 
under circumstances. 


Default: 
Procurement from another source: 


Excess cost liability—bid deposit—failure 
of bidder to submit bid bond and 
waiver of bond requirement by con- 
tracting officer under invitation which 
provides for forfeiture of bid bond, in 
event contract and performance and 
payment bonds are not executed with- 
in time prescribed, has effect of elimi- 
nating bond forfeiture provision in de- 
termination of contractor’s liability 
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Procurement from another source—Con. 
upon acceptance of contract and sub- 
sequent default; therefore, contractor 
is liable for excess costs incurred under 
replacement contract without regard 
to bid bond limitation 

Variances in relet contracte—contractor 
who, under ‘‘requirements” type con- 
tract which provided that contractor 
would manufacture product for normal 
supply requirements of agency, is un- 
able to furnish total requirements of 
agency because there was unusual de- 
mand and orders exceeded several 
times estimated minimum quantities 
stated in contract is not liable for ex- 
cess costs incurred by Govt. in placing 
orders for higher quality and more 
costly product with another manu- 


Deliveriee—rejoction—resale right of Govern- 
ment—upon refusal of contractor to remove 
or to accept return of material which was 
rejected by Govt. for failure to conform to 
speeifications, Govt. became unwilling 
bailee with right to resell rejected material 
to recover storage and handling costs, pro- 
vided that material was properly rejected... 

Disputes—failure to follow administrative 
procedure—contractor who requests price 
adjustment for allegedly unreasonable de- 
lay by Govt. in furnishing Govt-owned 
property under contract which contains 
disputes clause making determinations of 
contracting officer final and conclusive, in 
absence of timely appeal, must exhaust ad- 
ministrative remedies provided in contract 
and, in absence of evidence that contract 
procedures were followed, no legal basis 
exists for consideration of price adjustment. 

Escalation clauses: 

Extension of time—under contract which 
contains escalation clause, an extension 
of final delivery date from September to 
December during which period there 
were no increases in price indices after 
November, the holding in 34 Comp. Gen. 
565, that acceptance of late delivery un- 
der contract containing escalation clause 
does not require Govt. to assume addi- 
tional costs as result of price increases 
after date delivery should have been 
made, does not preclude allowance of 
additional costs resulting from price in- 
creases prior to December completion 


Import duty—inclusion of import duty in 
contract price under contract containing 
escalation clause, which provides that 
price adjustment is allowable on stipu- 
lated percentages of monthly estimates of 
earnings submitted by contractor and 
approved by contracting officer, does not 
preclude escalation on import duty when 
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earnings are based on contract price 
which includes import duty 
Labor as including all services—engineer- 
ing service—services of erecting engineers 
under turbine contract which contains 
escalation clause are separate and dis- 
tinct from design, manufacture and de- 
livery of turbines, are optional with 
Govt., and are not limited to time but 
are to be rendered after contract delivery 
date; therefore, amount of such services 
may not be regarded as affected by fluc- 
tuations in production, labor or material 
costs and may not be included in amount 
on which escalation is allowable 
Freight chargee—costs greater than contem- 
phted—although actual transportation 
costs for deduction from contract payment 
by reason of election by Govt. to exercise 
right to ship equipment under Govt. bill 
of lading are considerably in excess of trans- 
portation costs specified in contractor’s bid 
based on delivery f.0.b. cars at destination, 
deduction computed on basis of specified 
freight classification is in accordance with 
terms of contract and hardship does not 
afford any basis for relief of contractor... 
Government-owned equipment—limitation— 
sec. 13-407(a), which was added to Armed 
Services Procurement Regulation in Mar. 
1957 to preclude inclusion in facilities con- 
tracts of authorization for use of Govt- 
owned industrial facilities without charge 
to perform contracts entered into by 
formal advertising, may not be given retro- 
active effect to prevent concern which, 
prior to Mar. 1957, had acquired right to 
use Govt-owned facilities without pay- 
ment of rent in present and future con- 
tracts from bidding on advertised procure- 


Implied—payment basis—although contract 
which has been determined to violate cost- 
plus-a-percentage-of-cost system of con- 
tracting does not obligate Govt. to make 
payments in accordance with terms of 
illegal contract, there is obligation upon 
implied contract basis to pay reasonable 
value of benefits accepted, and, therefore, 
payments made under contract constitute 
unauthorized expenditures except to extent 
that they are justified as representing 
fair and reasonable value of services and 
supplies accepted by Govt., including such 
amount of profit as would constitute just 
compensation under circumstances 


Mistakes: 


For errors prior to award. (See Bids, 
mistakes.) 

Contracting officer’s error detection duty— 
supplier errora—although supplier’s erro- 
neous quotation to contractor is not 
sufficient, by itself, to authorize relief 


from contract entered into on basis of 





INDEX DIGEST 


Page | CONTRACTS—Continued 
Modification—Continued 


CONTRACTS— Continued 
Mistakeae— Continued 


that quotation, the fact that error may 

be due to contractor’s supplier does not 

bac relief if attendant circumstances are 
such that acceptance of bid may pot be 
regarded as in good faith, without actual 
or constructive notice of probability of 
error, and such error on supplier’s part 
properly can be used only as additional 
reason to show that acceptance was in 
good faith in cases where there was 
nothing to place contracting officer on 
notice of probability of error. 

Price adjustment: 

Execution of contract: 

Bidder who at time of opening 
expressed doubt orally as to correct- 
ness of bid but who did not allege 
specific errors and furnish evidence 
of errors unti] some time after award 
which was made 5 days after opening 
was afforded reasonable time be- 
tween opening and award to allege 
unequivocally that bid contained 
errors and to submit proof; therefore, 
written contract which was signed 
by bidder without protest is pre- 
sumed to express understanding of 
parties and precludes correction of 
contract price. 

Contractor who promptly after bid 
opening alleged error in bid and who 
was not requested to submit evi- 
dence to substantiate error, but was 
improperly advised by bid opening 
official that bid could not be with- 
drawn, should have been advised to 
submit evidence in support of 
alleged mistake, and execution of 
contract in reliance upon such advice 
is not basis for denial of contractor’s 
claim for price adjustment for error 
which is substantiated by evidence. 

Contractor who was influenced to 
execute construction contract after 
making general allegation of error at 
bid opening on advice from contract- 
ing officer that withdrawal of bid 
would result in forfeiture of bid 
bond and who performed contract 
after assurance that claim for addi- 
tional amount would receive con- 
sideration on substantiation of error 
may not be denied consideration of 
claim by reason of contract execu- 
tion and performance; therefore, 
additional amount which has been 
determined to represent acceptable 
costs under contract may be paid... 

Modification: 
Consideration: 

Contract which was awarded on basis 
that no Govt-owned tooling would be 
used and which was subsequently 
amended to permit use of Govt. tooling 
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Consideration—Continued 

facilities in consideration for price 
reduction is not improper in view of 
contractor’s readiness and ability to 
perform in accordance with original 
terms and evidence which indicates 
that best interests of Govt. were 
served by amendment which was 
supported by valid consideration 

On basis of additional information which 
indicates that amendment to sec. 22 
quotation gave Govt. certain increased 
rights and privileges not previously 
available to it, and which made 
increased freight rates on Govt. ship- 
ments retroactively effective, the 
amendment will be regarded as having 
been supported by valuable considera- 
tion for application of retroactive 
increase to shipments in storage at 
transit point. 37 Comp. Gen. 287, 


Facilitation of war effort—administrative 
determination—administrative denial of 
contractor’s claim under Title II, First 
War Powers Act, 50 U.S.C. App. 611, or 
under P.L. 85-804, 50 U.S.C. 1431, for 
relief from losses incurred in performance 
of Army contract on basis that such 
relief would not facilitate national 
deferise may not be reconsidered by GAO 
which is not one of Govt. agencies 
authorized by statutes and related 
Executive orders to amend or to modify 
national defense contracts 

Formal modification requirement—in ab- 
sence of modification of contract, a letter 
from contracting officer concerning 
revised delivery schedule from which it 
may reasonably be implied that con- 
tractor requested revision and telegram 
from contractor accepting later delivery 
schedule may be regarded as authorized 
extension of delivery date; however, 
such procedure may not be generally 
sanctioned and similar contract modi- 
fications should be effected only by 
formalized supplemental agreement... 

Government agent’s authority—experts 
and consultants who are employed under 
personal service contracts which stipu- 
late rate of pay to be received but do not 
contain salary adjustment provision are 
bound by rate of pay stipulated and are 
not entitled to retroactive salary increase 
authorized in sec. 7, Federal Employees 
Salary Increase Act of 1958, and there is 
no authority in agents and officers of 
Govt. to modify or waive contracts to 
grant retroactive salary increases with- 
out compensatory benefit to Govt 

Mutual mistake—absence of negligence— 
contractor who relied on estimated areas 
shown in advertisement and lease form 
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for construction and lease of post office 
building rather than on detailed draw- 
ings and specifications which were 
expressly made part of contract is not 
free from negligence to invoke mistake 
as equitable defense and, even though 
both contracting officer and contractor 
thougit approximate areas were correct, 
the rights and obligations were fixed by 
drawings and specifications and there is 
no basis for reformation to increase rent 
to cover cost of construction of addi- 
tional space not in advertisement 


Negotiation: 


Disclosure of price, etc.—for contracting 
officer to induce second low offeror to 
reduce its proposal in procurement 
negotiated pursuant to 10 U.S.C. 
2304(a)(10) by nearly 23 percent to equal 
low proposal might be regarded as in 
contravention of par. 3-805(a), Armed 
Services Procurement Regulation, which 
precludes disclosure to any offeror of 
price which must be met on basis that 
such action constitutes auction tech- 


Discretionary authority : 

Negotiation of highway mail trans- 
portation contract with railroad com- 
pany, which has been furnishing 
similar mail service by rail but which 
has petitioned state railroad commis- 
sion for permission to discontinue rail 
passenger service between cities 
furnished mail service, is within dis- 
cretion vested in Postmaster General 
under 39 U.S.C. 54la to permit rail 
companies to provide mail transporta- 
tion by motor vehicle in lieu of service 
by train, and in absence of any evi- 
dence of abuse of this administrative 
discretion in obtaining services at 
substantially reduced cost under nego- 
tiation procedures action is not subject 
to objection 

An offeror who, after being given oppor- 
tunity to reduce second low offer for 
furnishing services under procurement 
negotiated under 10 U.S.C. 2304(a) (6), 
fails to respond and who, because of 
airplane delay, did not reach con- 
tracting office until after deadline for 
proposals had expired does not have 
any right to require contracting officer 
to negotiate in person with him, the 
duty of contracting officer in nego- 
tiated procurement being discharged 
when negotiations are conducted to 
best advantage of Govt. and award is 
made to offeror submitting best final 


Highway mail transportation—negotiation 
of highway mail transportation contract 
with railroad company, which has been 
furnishing similar mail service by rail 


but which has petitioned state railroad 
commission for permission to discontinue 
rail passenger service between cities 
furnished mail service, is within dis- 
cretion vested in Postmaster General 
under 39 U.S.C. 54la to permit rail 
companies to provide mail transporta- 
tion by motor vehicle in lieu of service 
by train, and in absence of any evidence 
of abuse of this administrative discretion 
in obtaining services at substantially 
reduced cost under negotiation pro- 
cedures action is not subject to objection_ 


Lowest offer—late—execution of contract 


negotiated under 10 U.S.C. 2304(a) (16) 
within minutes after new low offer was 
received from one of bidders, although 
deadline for submission of offers had 
expired week before date of execution, 
does not indicate unreasonable action on 
part of contracting officer in failing to 
delay award for consideration of new 
offer, notwithstanding procurements 
should be negotiated to best advantage 
of Govt. and contract placed with sup- 
plier making best final proposal 


Number of offerors—action of contracting 


officer in negotiated procurement under 
10 U.S.C. 2304(a)(10) in proceeding to 
negotiate with only low offeror after 
rejection of second low bidder’s offer 
which was almost 23 percent higher is 
proper under par. 3-805(a)(i) which per- 
mits exclusive negotiation with offeror 
who submits responsive proposal which 
is clearly and substantially more advan- 
tageous to Govt. than any other proposal. 


Patented articles, ete.—procurements 


involving patented articles are required 
to be made by formal advertisement and 
use of negotiation solely on basis that 
awards to other than valid patent 
holders ot licensees would impair patent 
system is improper in view of specific 
authority in 28 U.S.C, 1498 afforded 

ovt. to use patents and remedy af- 
forded patentees in patent infringements 


Public exigency: 


Determination to withdraw portion of 
equipment covered in preprocurement 
notice for advertised procurement and 
to negotiate contracts for such portion 
based on classifidation that equipment 
was of combat necessity, essential 
to safety of aircraft, and needed at 
once was proper determination of 
“public exigency” within negotiation 
authority in 10 U.S.C. 2304(a)(2) 
and was accomplished under properly 
delegated authority pursuant to pre- 


Use of advertised procurement exception 
in sec. 302(c)(2) of Federal Property 
and Administrative Services Act of 
1949, 41 U.S.C. 252(c)(2), which per- 
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Public exigency—Continued 
mits purchases in excess of $1,000 
without advertising if public exigency 
will not admit of delay incident to 
advertising, to justify negotiation of 
contracts for stock replenishment 
without regard to use of item or to 
existence of emergency is improper- --- 
Offer and acceptance: 

Acceptance delays—Sundays—acceptance 
on Monday of bid for purchase of surplus 
Govt. property, which specifies that 
acceptance must be accomplished within 
certain number of days after opening and 
last day of period falls on Sunday, con- 
stitutes timely acceptance and results in 
valid and binding contract under well- 
established common law rule which 
provides that when last day of period 
within which act is to be done falls on 
Sunday, that day is excluded from time 
computation and act may rightfully be 
done on following secular or business 


Ambiguity—letter which advises bidder 
that his bid is accepted but that accept- 
ance will not be construed as award 
before performance and payment bonds 
are furnished is ambiguous since award 
occurs upon acceptance of bid and use of 
such ambiguous language in acceptance 
letter should be avoided 

Mails as agent of parties—delivery sched- 
ule offered in terms of specified time 
“after receipt of contract” when invita- 
tion requires delivery within specified 
time “‘after date of contract’’ may not be 
regarded as in compliance with invita- 
tion on basis that mails must be regarded 
as agent of bidder, in view of distinction 
between “ mailing’ and “receipt” and 
rule that offer is not accomplished until 


Proprietary, etc., items—use by Govern- 
ment—after negotiation of two contracts 
which included ‘‘Rights in Data—Un- 
limited” clause which gave Govt. right to 
duplicate, use, and disclose in any manner 
drawings and data acquired under con- 
tracts, contractor may not object to use of 
data in subsequent formally advertised 
procurement on basis that such use vio- 
lated proprietary rights in absence of 
evidence of fraud or over-reaching on part 
of procurement agency that drawings and 
data were obtained through insertion of 
data clauses in negotiated contracts with- 
out contractor’s knowledge 

Specifications: 

Administrative determination conclusive- 
ness—although in advertised procure- 
ments drafting of specifications to meet 
needs of Govt. and determination of 
whether equipment offered conforms to 
specifications are matters for procure- 
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ment agency, GAO in settlement of 
accounts and determination of availabil- 
ity of appropriations for Govt. contracts 
is required to determine whether specifi- 
cations are sufficiently definite so that 
free and full competition is afforded to 
effect valid contract pursuant to statutes 
governing procurement by formal ad- 
vertisement 


Ambiguous: 


Effect—invitation for bids to supply 
item which specified particular type of 
material but which also provided that 
item should be in accordance with 
Federal Specification and Stores Stock 
Catalog Number, both of which gave 
supplier option as to type of material 
to be used, is ambiguous and not clear 
as to what is required and, therefore, 
acceptance of low bid premised upon 
furnishing item made from material 
chosen by contractor, in accordance 
with option, but which differs from 
material required by invitation, does 
not consummate binding contract -- -. 

Invitation v. contract—although differ- 
ence between renewal terms in invita- 
tion for construction and lease of build- 
ing and lease agreement may have 
caused confusion among bidders, 
since evaluation of bids is proposed to 
be made on basis of basic lease term, 
which was same in both invitation 
and lease agreement, no objection will 
be made; however, in future action 
should be taken to have lease form 
agree with invitation in all respects... 


Conformability of equipment, etc.: 


Advertised procurement—in procure- 
ment by advertising for competitive 
bids as distinguished from procure- 
ment by negotiation, bids must con- 
stitute complete and definite offers, 
must be responsive in all material 
respects to conditions of invitation and 
contract which is awarded must con- 
form to invitation and to bid as sub- 


Basis for determination—in absence of 
showing that item offered by low 
bidder failed to conform in some 
specific, demonstrable respect to 
specifications, rejection solely on basis 
of statement in advertising literature 
distributed by low bidder to public 
which statement was given controlling 
weight over certification that item 
offered was in compliance with every 
requirement of specifications, was im- 
proper and award to other than low 
bidder is contrary to procurement 
statutes and is therefore a nullity 

Samples deviating from specifications— 
neither administrative determination 
that sample offered pursuant to specifi- 
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Conformability of equipment, ete.—Con. 
cation which called for article of speci- 
fied manufacturer ‘‘or equal’ was not 
equal to article specified, nor refusal of 
procurement agency to grant bidder 
additional time to submit another 
sample in view of short delivery sched- 
ule furnishes basis for legal objection 
or indicates any impropriety_........- 
Definiteness requirement—although in 
advertised procurements drafting of 
specifications to meet needs of Govt. 
and determination of whether equip- 
ment offered conforms to specifications 
are matters for procuremen. agency, 
GAO in settlement of accounts and de- 
termination of availability of appropria- 
tions for Govt. contracts is required to 
determine whether specifications are 
sufficiently definite so that free and full 
competition is afforded to effect valid 
contract pursuant to statutes governing 
procurement by formal advertisement. - 
Descriptive data: 
Ability to furnish: 

If specifications which required bid- 
ders to furnish technical descriptive 
data based on specific item which is 
called for in invitation but which 
was not generally available at time 
of bid opening could be construed 
by average bidder as permitting use 
of another item similar to that 
specified and technical data could 
be developed from such substituted 
item, matter of responsiveness of 
bids should be resubmitted to 
Comptroller General with evidence 
in support of such construction.... 

If specifications which required bid- 
ders to furnish technical descriptive 
data “prepared in accordance with 
accepted practices of the industry’’ 
and based on specific item which 
is called for in invitation, but which 
was not generally available at bid 
opening, could reasonably be con- 
strued by average bidder to require 
use of that specific item and no other 
in preparation of data, requirement 
must be deemed to be so restrictive 
as to prevent full and free competi- 
tion consistent with legitimate needs 
of Govt. contemplated by procure- 
ment statutes, and all bids received 
under invitation should be rejected... 

Evaluation—failure of low bidder to re- 
turn superseded specification when 
acknowledgment was made of ad- 
dendum, which required removal of 
original specification, should not be 
regarded as significant or as affecting 
responsibility of bidder for compliance 

with new specifications, and fact that 
bidder in answer to name and location 
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of manufacturer referred to attached 
catalog which contained models not 
in compliance with specifications 
should not have been regarded as speci- 
fication qualification but should have 
been considered as relating solely to 
data on manufacturer 


Deviations: 
Bidder’s duty to contracting officer—al- 


though bidder is not required to notify 
contracting officer prior to bid opening 
that he intends to offer superior item 
or different packaged item, by failing 
to notify contracting officer of changes, 
he runs chance that substitutions may 
not meet actual needs of Govt. and 
that bid will have to be rejected even 
though requirements are exceeded 
ond price is lowest.....2.<0s.<cse.<cace 


Descriptive literature: 


Rejection of bid because of deficiencies 
in descriptive literature which was 
required by addendum to invitation 
which did not clearly advise bidders 
of purpose of requirement for sub- 
mission of descriptive literature nor 
that data was to be considered as 
integral part of bid for evaluation 
purposes is not proper............-.. 

Exculpatory clause in invitation for 
bids for construction work, which 
requires bidders to certify compli- 
ance with specifications and to revise 
inadvertent deficiencies and devia- 
tions in descriptive literature to 
comply with specifications at no 
increase in bid price, has effect of 
advising bidders that failure of de- 
scriptive literature to conform to 
specifications will not be cause for 
rejection of bid nor permit bidder to 
deviate from specifications, and, if 
material deviations in descriptive 
literature submitted by bidders 
make preparation of initial phases 
of construction work practical im- 
possibility and invitation did not 
accurately reflect requirements with 
respect to conformability of de- 
scriptive literature, invitation may 


Invitation for bids which provides 
that acceptance of bid shall not be 
construed to mean that item de- 
scribed in descriptive data will meet 
contract requirements and that in 
event of any variance between de- 
scriptive data submitted by bidder 
and specifications latter will control 
is proper where detailed specifica- 
tions exist, but where “brand name 
or equal”’ description is used without 
specification of precise requirements 
award would create doubt as ; 
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whether there existed meeting of 
minds sufficient to form basis of 
valid and binding contract as to 
what contractor could be required 
to furnish or Govt. to accept 


Informal v. substantive: 


Administrative procurement regula- 
tion which affords bidders oppor- 
tunity to cure deficiencies resulting 
from minor informalities or irregu- 
larities in bids and permits waiver 
of deficiencies if not to disadvantage 
of Govt. is not applicable to devia- 
tions which affect price, quantity 
or quality of articles offered or to 
informalities or irregularities which 
are of substance as distinguished 


Although low bid for furnishing dairy 
products deviated from invitation 
requirements in that bidder offered 
to supply resale item in preferred 
half-pint containers rather than in 
pint containers and, instead of 
pasteurized cream, offered superior 
pasteurized homogenized cream, 
such deviations do not appear to be 
substantive deviations which could 
not be waived or changed by con- 
tracting officer which would give 
low bidder advantage over other 
bidders; however, in view of award 
to lowest bidder who fully and tech- 
nically complied with invitation, no 
objection will be made but, in future 
awards, interest of Govt. should be 
considered consistent with require- 
ments that bidders compete on 
equal basis 


Failure of bidder to specify guaranteed 
shipping weight of item to be fur- 
nished f.0.b. origin basis as required 
by invitation is an omission of es- 
sential bid element which is neces- 
sary for determination of total 
amount Govt. will be required to 
pay for item and is not minor defi- 
ciency which may be waived as 
informality by contracting officer... 

Under invitation which requires de- 
livery within specified time ‘‘after 
date of contract,”’ time must be re- 
garded as of essence of contract, and 
bid which offers delivery within 
stated time “after receipt of the 
contract” deviates from invitation 
in material respect even though 
mailing time is insignificant when 
compared to time for scheduled de- 
livery; and, therefore, bid must be 
rejected as nonresponsive to invita- 


bidder to make bid, which is not re- 
sponsive to invitation, responsive by 
changing, adding to, or deleting mate- 
rial part of bid on basis of error alleged 
after opening would be tantamount to 
permitting bidder to submit new bid; 
accordingly, only an allegation of error 
in bid which is responsive to invitation 
and is otherwise proper for acceptance 
may be considered. .................. 


Failure to furnish something required: 
Bid bond: 


Failure of bidder to submit bond and 
waiver of bond requirement by con- 
tracting officer under invitation 
which provides for forfeiture of bid 
bond, in event contract and per- 
formance and payment bonds are 
not executed within time prescribed, 
has effect of eliminating bond for- 
feiture provision in determination of 
contractor’s liability upon accept- 
ance of contract and subsequent de- 
fault; therefore, contractor is liable 
for excess costs incurred under re- 
placement contract without regard 
to bid bond limitation. Overruled 
by 38 Comp. Gen, 532 


Although submission of bid bond 28 
minutes after time scheduled for bid 
opening will hereafter require rejec- 
tion of bid as nonresponsive in same 
manner as late bid, former rule, 
which permitted contracting officers 
to waive noncompliance with bid 
bond requirement, if failure was due 
to inadvertence or other excusable 
cause not related to bidder’s financial 
ability to secure bond, will be fol- 
lowed to permit consideration of 


Rule under which failure of bidders to 
submit bid bonds when required by 
invitation could be waived by con- 
tracting officers, if failure was due to 
inadvertence or other excusable 
cause not related to bidder’s financial 
ability to secure bond, will no longer 
be followed and, hereafter, noncom- 
pliance with bid bond provision will 
require rejection of bid as nonre- 
sponsive. 7 Comp. Gen. 568; 14 id. 
305; id. 559; 16 id. 493; id. 809; 26 id. 
49; 31 id 20; 36 id. 599; 37 id, 293 and 38 
id. 376, and numerous unpublished 
decisions, overruled 

Under invitations for bids which re- 
quire bidders to submit bid bonds 
prior to bid opening, the bid bond 
requirement is a material part of the 
invitation which cannot be waived 
by contracting officers and noncom- 
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Specifications—Continued 


Failure to furnish something required— 
Continued 
Bid bond—Continued 
pliance with bid bond provision will 
require rejection of bid as nonrespon- 


Low bid which is accompanied by bid 
bond in amount which is less than 
amount required by invitation is a 
bid which contains material devia- 
tion from requirements and, there- 
fore, must be rejected as nonre- 
sponsive to invitation 

Information—failure of bidder to specify 
guaranteed shipping weight of item to 
be furnished on f.0.b. origin basis as 
required by invitation is an omission 
of essential bid element which is neces- 
sary for determination of total amount 

Govt. will be required to pay for item 

and is not minor deficiency which may 

be waived as informality by contract- 


Return of superseded specifications— 
failure of low bidder to return super- 
seded specification when acknowledg- 
ment was made of addendum, which 
required removal of original specifica- 
tion, should not be regarded as signifi- 
cant or as affecting responsibility of 
bidder for compliance with new specifi- 
cations, and fact that bidder in answer 
to name and location of manufacturer 
referred to attached catalog which 
contained models not in compliance 
with specifications should not have 
been regarded as specification qualifi- 
cation but should have been considered 
as relating solely to data on manufac- 


Furnishing more than contract require- 
ments—although bidder does not have 
right to purposely change specification 
and then insist that change be con- 
sidered minor deviation, a bidder is not 
precluded from offering product which, 
in addition to complying with specifica- 
tions, is also superior in some respects... 

Item required differing from Federal speci- 
fications—invitation for bids which is 
meant to restrict or modify terms of ref- 
erenced Federal Specification which 
gives bidder option to supply one of a 
choice of materials should be clear and 
restriction should be underscored to 
bring it to attention of bidders 

Restrictive— Ability to meet requirements— 
procurement which requires submission 
of samples of material which is unavail- 
able in market so that it is practically im- 
possible for most bidders to comply with 
sample requirement is so restrictive as 
to prevent full and free competition con- 
sistent with legitimate needs of Govt. 
contemplated by public procurement 


statutes and all bids under such pro- 
curement should be rejected 
Qualified products: 

Advertising procedure—procurement re- 
stricted to qualified products items 
after previous procurements of same or 
similar product were accomplished 
through ordinary advertising proce- 
dures makes such restricted procure- 
ment of doubtful legality 

Time for qualification: 

Although in 36 Comp. Gen. 809 it was 
held that restriction of procurement 
to bidders having qualified product 
does not render award illegal because 
some bidders were unable to qualify 
in time for award, that decision was 
reached on basis that procure- 
ment was urgent, interested manu- 
facturers were circularized prior to 
issuance of invitation, and inclusion 
of item on Qualified Products List 
was noted in publication normally 
received by interested manufac- 
turers in sufficient time to qualify 
products and is distinguishable from 
qualified products invitation which 
was issued on same date synopsis of 
procurement was submitted for 
circulation and which allowed bid- 
ders only 13 business days in which 
to have their products qualified 


Denial or failure of procurement 
agency to act on low bidder’s timely 
request for testing product pursuant 
to invitation which requires product 
to be qualified prior to time of bid 
opening makes award to other than 
low bidder of questionable legality; 
however, in view of conflict of evi- 
dence relating to administrative ac- 
tion with respect to low bidder’s re- 
quests for testing product, contract 
to other than low bidder will not be 
held to have been illegally awarded. 


If advertised procurements requiring 
placement on Qualified Products 
List are justified under sec. 2-502, 
Armed Services Procurement Reg., 
it is suggested that sec. 2-503.1, 
Armed Services Procurement Reg., 
provide specifically for publicity 
sufficiently in advance of issuance of 
invitations to permit interested 
manufacturers to arrange for quall- 
fication testing; and that, based on 
urgency of procurement, sufficient 
time should be allowed before bid 
opening to permit required qualifi- 


Invitation which allowed bidders 
only 13 business days from issuance 
of invitation until bid opening to 
qualify products, together with fact 
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that testing facilities were not avail- 
able and that sufficient advance pub- 
licity of procurement was not offered 
to prospective bidders, results in 
restricting procurement to bidders 
who had already qualified their 
products 


provision, but which can only be met 
by product conforming to all specific 
requirements in specification with- 
out regard to “or equal” provision, 
creates ambiguity which may oper- 
ate to preclude submission of lower 
bids meeting express minimum re- 


Restrictive: quirements of Govt. and is therefore 
Equipment modification for broader 


competition—when after specifications Standard v. speciaily designed equip- 


for particular type of item to mect 
needs of agency are issued, bidder offers 
different type of item which is alleged 
to meet or excced test requirements of 
specifications, knowledge of alleged im- 
provement to mect agency’s needs 
could not be imputed to procurement 
officials and it would be impracticable, 
and perhaps detrimental, to delay pro- 
curement until necessary testing of 
improved item could be evaluated; 
therefore, current specifications based 
on agency needs are not considered to 
be so restrictive as to require read- 
vertisement of procurement 


ment, etc.—if specifications which re- 
quired bidders to furnish technical 
descriptive data “prepared in accord- 
ance with accepted practices of the 
industry” and based on specific item 
which is called for in invitation, but 
which was not generally available at 
bid opening, could reasonably be con- 
strued by average bidder to require 
use of that specific item and no other 
in preparation of data, requirement 
must be deemed to be so restrictive as 
to prevent full and free competition 
consistent with legitimate needs of 
Govt. contemplated by procurement 


Particular make: 

Specification which requires furnish- 
ing of eynipment of particular manu- 
facturer ‘‘or equal’’ without de- 
scribing particular features con- 
sidered essential to needs of pro- 
curement agency, although type of 
equipment is standard in trade and 
agency as result of previous procure- 
ment could have described its actual 
needs with particularity, is restric- 
tive of competition and procurement 
should be readvertised under re- 
vised specifications which would 


permit more bidders fair opportunit Tax matters: 
to meet specifications 7 291 Sales, etc., tax inclusion 0. exclusion: 


statutes, and all bids received under 
invitation should be rejected 


Status—supplies and services v. construction 
—where installation and construction 
work, incident to furnishing partition as- 
semblies for building constitutes small 
fraction of total work procurement is 
essentially one for supplies as distinguished 
from construction, and, therefore, inclusion 
in invitation of payments clause applicable 
to supply contracts even though not in 
accord with custom of trade for construc- 
tion contracts was proper................. 


Invitation for bids for equipment de- Interstate shipments—for determination 
of applicability of 8.C. sales tax which 
is imposed on vendors, sale of supplies 
to Govt. installation in 8.C, by vendor 
who has no retail outlets in State and 
who ships supplies from another State 
by common carrier,’ with freight pre- 
paid, is considered interstate, rather 
than local business, transaction and 
imposition of tax on such interstate 
transaction constitutes violation of 
commerce clause of Federal Constitu- 
tion; therefore, contractor is not legally 
required to pay tax 


scribed as “brand name or equal” 
which does not specify exact re- 
quirements of Govt. because of lack 
of detailed specifications and critical 
need for early delivery is not suffi- 
ciently clear to permit preparation 
of bids on common basis so as to 
satisfy full competition contem- 
plated by statutes governing public 
procurement and must, therefore, be 
regarded as defective; if readvertise- 
ment must be made on “brand or 
equal basis,” particular essential 
features should be noted and where 
minimum needs can be met by com- 
Donent materially less expensive or 
complicated or easier to obtain it 


Invitation which sets forth specific 
requirements and also contains 
“similar to a brand name or equal” 


Tax legality: 


Even though Federal supply contract 
provides for increase in contract 
price ‘for any direct tax that con- 
tractor is obliged and does pay, only 
taxes which are lawfully applicable 
to contractor may be considered as 
reimbursable taxes_._.._.._.-....--- 
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Acceptance as precedent by General Ac- 


Tax legalit y—Continued 
Under Federal supply contract which 
provides for increase in contract 
price for any direct tax that con- 
tractor is ‘obliged to and does pay,” 
notice from 8.C, Tax Commission 
advising all sellers who were subject 
to 8.C. sales tax that future sales to 
Federal Govt. would be subject to 
tax may not be considered as request 
to pay tax on sale by contractor who, 
hy reason of fact that he did not have 
any retail outlets in State and that 
shipment of supplies was made from 
another State, by common carrier, 
with freight prepaid, and without 
interruption from origin to Govt. 
installation, was not lawfully subject 


counting Office—Continued 
such academy service included in de- 
termination of years of active service 
for retired pay computation. purposes 
in line with hdiding of ©. Cis. in 
Brownell, et al, v. U.S., 140 C. Cls. 427 
and Foster, et al. v. U.S., 140 C. Cls. 
427, 24 Comp. Gen. 854, overruled. ... 
Tlolding in Califano v. U.S., C. Cls. No. 
86-58, Mar. 4, 1950, that travel status 
does not exist for member of uniformed 
services in absense of designated post 
of duty away from which travel is per- 
formed and that orders which direct 
member to proceed from home to sta- 
tion for indoctrination and further as- 
signment did not place member in 
travel status for per diem, will be fol- 
lowed from June 19, 1950—date of this 
decision—in all cases where members 
are ordered to duty from home and 


CORPORATIONS: 
Agents. (See Agents, of private parties) 
Experience of officers for award. (See Bid- 
ders, qualifications, experience, recently July 1, 1050, will not be questioned; 
established corporation and joint venture) however, decision does not prohibit per 
Government: diem where member is ordered to ao- 
Federal law applicability : tive duty from home, assigned to 


assigned to station for temporary duty, 
under orders which contemplate fur- 
ther assignment, per diem paid prior to 


General Services Administration build- 
ing functione—legisiative history of 
Reorganization Plan No. 18 of 1980, 
which transferred functions with re- 
spect to lease and assignment of office 
space to Administrator of GSA. sup- 
ports conclusion that mixed ownership 
corporations which previously had not 
been subject to office space procedures 
applicable to other Govt. agencies were 
not affected by Plan and, therefore, 
Federal National Mortgage Associ- 
ation—mixed ownership corporation— 
is not required to lease space through 
GSA. 37 Comp. Gen. 96, id. 98, over- 


temporary duty, and orders designate 
duty stacion to which travel is required 
upon completion of temporary duty. 
33 Comp. Gen. 103, overruled 
Questionable statutory construction—ap- 
plication maximum leave accumula- 
tion restrictions in secs. 203(e) and 
208(a) of Annual and Sick Leave Act 
of 1951, 5 U.S.C. 2062(a), in construc- 
tion of leave accounts of employees re- 
stored to duty after suspension or re- 
moval under act of Aug. 26, 1950, 5 
U.S.C. 22-1, should continue to be 
observed in absence of anything to 
justify implication of congressional 


intent to permit, accumu!ation of leave 
Litigation, etc., by Justice. (See Appro- other than as provided by law and not- 
priations, Justice Department, litiga- withstanding different construction in 
tion expenses, Justice ». agency funds) Hynning v. United States, C. Cls. No. 
COURTS: 305-58. . .. 4. 
Decisions : Califano v. United States, C. Cla. No. 86-58, 
Acceptance as precedent by General Ac- March 4, 1959. (See Subsistence, per 
counting Office: diem, military personnel, training or 
Commissioned officers of Regular Army school assignment, Califano case) 
or Navy who were “in the service on Bowman, et al. v. United States,.C, Cls. 
June 30, 1922’' within meaning of sec.1, No. 198-58 (Warthen case). (See Com- 
Joint Service Pay Act of June 10, 1922, pensation, double, concurrent military 
42 Stat. 627, which authorized military retired and civilian service pay, reserve 
Academy Service commenced prior to membership, termination) 
Aug. 24, 1912, and Naval Academy Brownell, et al. v. United States (See Pay, 
Service commenced prior to Mar. 4, service credits, caplet, midshipman, etc., 
1913, to be included in computation of retired pay) 
longevity pay, but who subsequent tu Claims subsequent to judgment: 
June 30, 1922, resigned their commis- Matters not litigated: 


sions and later accepted new commis- 
sions in reserve components may have 


In suit against Govt. for payment for 
particular period of time, plaintiff 
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Claims subsequent to judgment—Con. 
Matters not litigated—Continued 

should seek judgment for all of 
amount which might be payable for 
period under any and all legal theo- 
ries and laws bearing on his entitle- 
ment and after award and payment 
of judgment, failure of plaintiff to 
seek judgment in original petition 
under all laws applicable to case pre- 
cludes favorable considerstion of 
claim for additional amount on basis 
of another law 

Payment of judgment based on stipu- 
lation agreement and providing that 
acceptance constitutes full settle- 
ment of claim set forth in petition 
under which retired Navy officer 
sought additional retired pay, based 
on Sanders v. U.S., 120 C. Cls. 501, 
is full and final discharge to U.S. of 
claims and demands arising out of 
matters litigated pursuant to 28 
U.S.C. 2517, and failure of officer to 
question in petition the applicability 
of sec. 212 of Economy Act of 1932, 
5 U.S.C. 59a, as in Tato v. U.S., 136 
C. Cls. 651, makes claim for addi- 
tional retired pay under Tato de- 
cision of such doubtful validity as to 
preclude favorable action by GAO-. 

Foster, et al. v. United States. (See Pay, 
service credits, cadet, midshipman, etc., 
retired pay) 

Hynning v. United States, C. Cle. No. 305- 
58. (See Leaves of Absence, annual, 
recredit on restoration after unjustified 
removal, inaximum limitation) 

Mulholland v. United States, C. Cis. 
No. 172-55. (See Officers and Employees, 
death or injury) 

Warthen case. (See Courts, decisions, 
Bowman, et al. v. United States, C. Cls. 
No. 108-58 (Warthen case)) 

Judgments, decrees, etc. : 

Interest—tax refund Judgment which has 
become final and whieh provides for 
interest to date of payment, although 
there is no basis at law for allowance of 
interest, is required to be paid as di- 
rected; however, with respect to such 
interest in other cases, Internal Revenue 
Service should continue to take timely 
and appropriate action for purpose of 
having courts and responsible officials in 
Dept. of Justice reconsider their actions 
in such situations. 

Res judicata—ubsequent claims. 
Courts, decisions, claims subsequent to 
judgment) 

Jurore—leaves of absence. (See Leaves of 

Absence, court) 

Suits by United States—court coste—Justice 

v. agency funds. (See Appropriations, 


Justice Department, litigation expenses, 
Justice ». agency appropriations) 


Witnesses: 


Compensation, overtime. (See Compen- 
sation, overtime, irregular and un- 
scheduled, witnesses) 

Temporary employees—full-time tem- 
porary employees (other than temporary 
indefinite employees) who are called to 
jury duty are not entitled to court leave 
or to compensation for jury service pro- 
vided under 5 U.S.C. 30n for regular 
permanent employees; however, tem- 
porary employees who are called as 
witnesses for U.S., in either official 
capacity or otherwise, are entitled to 
regular compensation for periods of 
witness service, distinction between 
jury service and witness service being 
that latter is of comparatively short 
duration and would not defeat purpose 


of temporary employment nor dissipate | 


funds available for such employment as 
prolonged periods of jury duty would... 


CRIMINAL LAW VIOLATIONS: 
Jurisdiction—General Accounting Office v. 


Justice—whether action by administrative 
agencies to notify former employees who 
entered military service as members of 
reserve components of their entitlement 
to payment for military leave, in accord- 
ance with decision of Comptroller General 
of Mar. 19, 1958, 37 Comp. Gen. 608, would 
constitute violation of 18 U S.C. 283 which 
prescribes criminal penalties for Govt. 
officers and employees who aid or assist in 
prosecution of claims against US., is 
matter for Dept. of Justice and courts and 
not for GAO 


CUSTOM AND USAGE: 
Effect: 


Acceptance on Monday of bid for purchase 
of surplus Govt. property, which speci- 
fles that acceptance must be accom- 
plished within‘certain number of days 
after opening antd last day of period falls 
on Sunday, constitutes timely accept- 
ance and results in valid and binding 
contract under well-established common 
law rule which provides that when last 
day of period within which act is to be 
done falls‘ on Sunday, that day is 
excluded from time computation and 
act may rightfully be done on following 
secular or business day 

In view of long prevailing practice of GSA 
of performing special services incident to 
occupancy of Federal ..buildings on 
reimbursable basis, even though occu- 
pant agency did not have specific 
appropriation authority for such services, 
no objection will be made to continuance 
of practice provided matter is promptly 
and fully disclosed to Congress. . . .: .- : 


758 
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DEBT COLLECTIONS: 












Amount uncollectible—reporting to General 
Accounting Office—deposit—debt collec- 
tions which are made by GAO after 
departments and agencies have exhausted 
all reasonable efforts to effect collections 
and have written debts off as uncollectible 
may, in accordance with 31 U.S.C. 701(c) 
and GAO regulations issued thereunder 
and for accounting convenience, be 
deposited into Treasury as miscellaneous 
reeeipts, notwithstanding that depart- 
ments and agencies concerned have au- 
thority to otherwise make use of collec- 


Procedure for collection and accounting— 
miscellaneous receipts v. special ac- 
count—debt collections which are made 
by GAO after departments and agencics 
have exhausted all reasonable efforts to 
effect collections and have written 
debts off as uncollectible may, in 
accordance with 31 U.S.C. 701(c) and 
GAO regulations issued thereunder and 
for accounting convenience, be deposited 
into Treasury as miscellaneous receipts, 
notwithstanding that departments and 
agencies concerned have authority to 
otherwise make use of collections - 


DECEDENTS’ ESTATES: 


Pay, etc., due military personnel: 

Absence of designated beneficiary—mem- 
bers of uniformed services who already 
are retired under Title III of Army and 
Air Force Vitalization and Retirement 
Equalization Act of 1948 may elect dates 
originally retired as effective dates of 
retirement, relinquishing all claims to 
retroactive retired pay under doctrine of 
Seagrave v. U.S., 131 C. Cls. 790. .....-- 


Missing, interned, etc.—Philippine Scout 
claime—in settlement of amount due 
under Missing Persons Act on account 
of death of Philippine Scout who died 
prior to Jan. 1, 1956, while domiciled in 
Philippines, act of June 30, 1906, as 
amended by act of Feb. 25, 1946, and 
sec. 58 of Title 78, Philippine Annotated 
laws, require that Judge Advocate 
General of Armed Forces in Philippines 
be recognized as lawful claimant and 
power of attorney from widow does not 
constitute authority to send any amount 
in case of attorney or to pay attorney 
fee for services rendered in filing appli- 


Age and service qualification: 

In case of deceased member of uni- 
formed services who filed applica- 
tion for retired pay under Ch. 67, 
Title 10 U.8. Code, and who now 
would be entitled, if living, to 
retroactive retired pay as result of 
holding in Seagrave v. U.S., 131 
C. Cls, 790, such retroactive retired 
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DECEDENTS’ ESTATES—Continued 
Pay, etc., due military personnel—Con. 


Retroactive benefit effect—Continued 

Age and service qualification—Con. 
pay should be distributed to widow 
pursuant to act of July 12, 1955, 
37 U.S.C. 361, unless deceased 
member had executed beneficiary 
designation, in which case bene- 
ficiary would take before widow 
and all other potential distributees_ 
Members of uniformed services who 
did not make application for retired 
pay under Ch. 67, Title 10 U.S. 
Code, before their deaths had no 
perfected right to retired pay and 
no unpaid retired pay would be due 
upon death which could pass on to 
member’s beneficiary, heirs or 


Reduction: 
Additional positions : 

Supergrade positions which are 
expressly authorized in appropria- 
tion acts for 1959 to be in addition 
to those provided in sec. 505(b), 
Classification Act of 1949, 5 U.S.C. 
1105(b), do not affect number of 
such positions as limited in sec, 
505(b) and do not have to be 
deducted from number authorized 
pursuant to supergrade reduction 
provisions in sec. 505(h) of act, 
BUDO. BBB io ccncscenccccscce 

The ten supergrade positions for 
advance research authorized in 
sec, 601, Supplemental Defense 
Appro. Act, 1958, in addition to 
those authorized in sec. 505(b), 
Classification Act of 1949, 5 U.S.C. 
1105(b), are not affected by subse- 
quent increase in number of super- 
grade positions in sec. 505(b) and 
are not required to be deducted 
from number of positions author- 
ized in sec. 505(b) in accordance 
with reduction provisions in sec. 
§05(h) of act, 5 U.S.C. 1105(h).... 

Time: 

Although supergrade reduction ac- 
tion pursuant to sec. 505(h), 
Classification Act of 1949, 5 U.8.C. 
1105(h), may involve conflicting 
rights, delay in reduction until 
vacancy occurs is not warranted _. 

Supergrade reduction provisions in 
sec. 505 (h), Classification Act of 
1049, 5 U.S.C. 1105(h), do not re- 
quire reduction in positions upon 
enactment of appropriation act 

which provides for increase in 
number of supergrade positions, 
until agency utilizes its authority 
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Supergrades—Continued 
Reduction—Continued 
Time—Continued 
to establish positions; however, 
any later reclassification action 
between supergrade positions will 
require reduction of grades spec- 
ified in sec. 505(b) of act, 5 U.S.C, 


Transfer of agency—although personnel 
occupying the 90 scientific and engineer- 
ing positions in National Advisory Com- 
mittee for Aeronautics are required to be 
transferred to National Aeronautics and 
Space Administration, the personnel 
limitation of 260 for scientific, engineering 
and administrative personnel that may 
be appointed without regard to Classi- 
fication Act of 1949 in sec. 203(b)(2)(A), 
National Aeronautics and Space Act of 
1958, 42 U.S.C. 2473, precludes appoint- 
ment of more than 260 whether after 
transfer from National Advisory Comm. 
for Aeronautics or otherwise. 

Services between: 

Building services performed by General 
Services Administration. (See General 
Services Administration, building, etc., 
services.) : 

Performance by other than designated 
agency: 

Although Federal Prison Industries may 
use authority in sec. 601, Economy 
Act, 31 U.S.C, 686, to obtain from other 
Govt. agencies supplies or services it 
may need for its own use, there is 
nothing in Federal Prison Industries 
legislation which would authorize that 
agency to accept orders for items that 
it produces and then, due to its in- 
ability to manufacture ordered items 
on time, ‘“‘farm out’ such orders to 
other agencies or suppliers under sec. 
601, or any other statute, to satisfy 
need of ordering agency for accelerated 


Procurement of items similar to those 
for which purchase order is placed in 
fiscal year 1958 with Federal Prison 
Industries from another source in 
subsequent fiscal year to satisfy need 
by ordering agency for accelerated 
deliveries would constitute separate 
transaction for appropriation obliga- 
tion purposes and would have to be 
financed from appropriations available 
for obligation at time of such procure- 
ment and, therefore, Federal Prison 
Industries cannot retain jurisdiction 
over order and obligated 1958 fiscal 
year funds and call upon another 
agency to procure required items 


Reimbursement: 
Depreciation recovery: 

Prices to be billed between bureaus and 
agencies under sec. 601, Economy 
Act, as amended, 31 U.S.C. 686, are 
to be based upon actual costs * * * 
as may be agreed upon by parties 
concerned; although not legally 
required, such prices may include all 
or part of depreciation of fixed assets 
and overhead and other indirect 
costs incurred in supplying goods 
and services, but where depreciation 
is included in price, replacement 
requirements should not operate 
to influence or limit extent of re- 
ON iii ai 

Amounts collected by Dept. of Com- 
merce for depreciation expense of 
fixed assets used in supplying goods 
and services under sec. 601, Economy 
Act, as amended, 31 U.S.C. 686, like 
amounts reimbursed for other costs, 
can be used only for purposes which 
have been authorized and approved 
through regular budgetary review 
processes, but collections for depreci- 
ation expense need not be applied 
solely to replacement of fixed assets 
and instead may be obligated and 
expended for any of activities au- 
thorized to be financed by reimbursed 
appropriation. 

Intrabureau, ete., financing—intra- 
bureau plan proposed by Dept. of 
Commerce, which contemplates that 
one appropriation of bureau will 
initially finance costs for bureau- 
wide or other activities for which 
separate appropriations are pro- 
vided and will thereafter be reim- 
bursed from appropriations of 
benefiting activities, is not within 
purview of sec. 601, Economy Act of 
June 30, 1932, as amended, 31 U.S.C. 
686, which permits transactions 
between two agencies of Govt. or two 
bureaus of agency; in absence of 
express statutory authority suspend- 
ing application of 31 U.S.C. 686-1 
and 31 U.S.C. 686, plan may not be 


Without reimbursement—loan ov. trans- 
fer—loan of tug by Maritime Adminis- 
tration to Coast Guard for temporary 
period on nonreimbursable basis with 
Coast Guard assuming responsibility 
and costs for vessel and for its return in 
as good condition as when loaned, less 
reasonable wear and tear, and subject 
to availability of Coast Guard appropri- 
ations will not be objected to; however, 
if loan is for indefinite period which 
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DEPARTMENTS AND ESTAB- 
LISHMENTS—Continued 
Services between— Continued 
could result in permanent transfer of 
vessel without reimbursement it would 
be in violation of reimbursement require- 
ment in sec. 601 of Economy Act of 1932, 
31 U.S.C. 686, and statutory authority 
for such transfer should be obtained 


Page | EXPERTS AND CONSULTANTS: Page 


Compensation—retroactive salary increases— 
experts and consultants who are employed 
under personal service contracts which 
stipulate rate of pay to be received but do 
not contain salary adjustment provision 
are bound by rate of pay stipulated and 
are not entitled to retroactive salary in- 
crease authorized in sec. 7, Federal Em- 


from Congress ployees Salary Increase Act of 1958, and 
DETAILS: there is no authority in agents and officers 
Military personnel—civilian duty—pay ov. of Govt. to modify or waive contracts to 
compensation. (See Compensation, grant retroactive salary increases without 

double, millitary personnel on civilian compensatory benetit to Govt 
duty, pay, etc., entitlement.) FEDERAL COMMUNICATIONS 

DESCHARGES AND DISMISSALS: COMMISSION: 
Military personnel: Leases—improvements—although authority 
Other than honorable: granted in sec, 4(g) of Communications 
Reenlistment bonus. (See Gratuities, Act of 1934, 47 U.S.C. 154(g), to make ex- 
reenlistment bonus, qualification pe- penditures for land for radio monitoring 
riod, discharge other than honorable.) stations and related facilities does not 
Retired pay effect—retired enlisted permit expenditures for permanent-type 
members of Regular Navy who were improvements to leased property, expendi- 
in receipt of disability retired pay ture of small amount from appropriated 
when undesirable discharges were funds to assist in improvement of roadway 
issued are not entitled to receive dis- over state-owned property leased by Fed- 
ability retired pay thereafter, and sub- eral Communications Comm. for access to 
sequent change in character of dis- monitoring station appears to be in in- 
charge does not affect member’s status terest of Govt 
with respect to separation from FEDERAL NATIONAL MORTGAGE 
523 ASSOCIATION: 

Retired pay effect—discharge issued to Office space procurement—legislative history 


enlisted man on retired list of Regular 
Navy evidences separation from service 
and terminates right to retired pay on 
day discharge is issued 
DIVORCE: 
(See Husband and Wife, divorce.) 
DONATIONS: 

Acceptance—Government Printing Office— 
neither printing by GPO ofreport by semi- 
public industry group at request of Govt. 
agency nor reimbursement of printing 
costs by industry group is authorized in 
absence of specific statutory authority for 
performance of printing services for such 
organization; and even if report could be 
considered report of Govt. agency for 
eligibility for printing at GPO in absence 
of authority for acceptance of funds from 
private sources, reimbursement for print- 
ing costs could not be accepted by either 
GPO or by requisitioning agency. 

EQUIPMENT: 

Air-conditioners—agency 0. General Services 
Administration appropriation availability— 
cost of procurement and installation of air- 
conditioning equipment for federally 
owned buildings under control of GSA 
may not be charged to appropriations for 
Federal agency occupying space in build- 
ing in absence of specific statutory author- 
ity therefor 

Replacement—depreciation recovery—Com- 
merce Department. (See Commerce De- 
partment, depreciation accounting.) 


of Reorganization Plan No. 18 of 1950, 
which transferred functions with respect to 
lease and assignment of office space to Ad- 
ministrator of GSA, supports conclusion 
that mixed ownership corporations which 
previously had not been subject to office 
space procedures applicable to other Govt. 
agencies were not affected by Plan and, 
therefore, Federal National Mortgage 
Association—mixed ownership corporation— 
is not required to lease space through 
GSA, 37 Comp. Gen. 96, id. 98, overruled. 

Statue—actual organic structure of Federal 
National Mortgage Association which was 
changed from wholly owned Govt. corpo- 
ration to mixed ownership corporation by 
Federal National Mortgage Association 
Charter Act is determinative of its status 
and retention of Federal National Mort- 
gage Association as wholly owned corpo- 
ration in definition in sec. 101, Govt. 
Corporation Control Act, 31 U.S.C. 846, is 
solely for purposes of Control Act and does 
not affect its status for other purposes. 37 
Comp. Gen. 96, id. 98, overruled. 


FEES: 


Grazing. (See Public Lands, grazing fees) 
Parking—Government-owned vehicles. (See 
Vehicles, Government, parking meter fees) 


FOREIGN DIFFERENTIALS AND 


OVERSEAS ALLOWANCES: 
Leave periods—departure from post in termi- 
nal leave status—employees who, incident 
to separation, depart from overseas post 
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FOREIGN DIFFERENTIALS AND Page| GENERAL ACCOUNTING 


OVERSEAS ALLOWANCES—Con. 
where foreign or territorial cost-of-living 
differential allowance is payable and who 
upon expiration of terminal leaye en route 
or in U.S. are separated from service may 
not be regarded as being separated locally 
at overseas post so as to be entitled to in- 
clusion of foreign or territorial differential 
in computation of final salary or lump-sum 
leave payment 

FUNDS: 

Imprest—freight transportation charges— 
proposal for use of imprest funds to pay 
transportation and related charges which 
do not exceed $15 would not result in any 
substantial reduction in workload at re- 
ceiving or shipping installations and would 
not be consistent with marked trend in 
industry to discontinue cash payment pro- 
cedures and substitute credit arrange- 
ments and mechanized billing techniques 
and, therefore, its adoption is not recom- 
SE kinncnsntattdhnnkendiieiedsee 

Private—uncashed military payment certifi- 
cates. (See Claims, foreign, prisoners of 
war, uncashed military payment orders, 
etc.) 

Revolving—deter mination—construction ap- 
propriation of Bur. of Indian Affairs which 
was used for purchase of six motor vehicles 
subsequently transferred to interagency 
motor pool is not to be considered revolv- 
ing fund within meaning of sec, 211(g) of 
Federal Property and Administrative 
Services Act of 1949, 40 U.S.C. 491(g), even 
though construction costs are for reimburse- 
ment, since moneys reimbursed for con- 
struction costs are for deposit into miscel- 
laneous receipts and are not available to 
finance continuing cycle of operations; 
therefore, Bur. of Indian Affairs does not 
have to be reimbursed for vehicles trans- 
ferred to interagency pool 

GENERAL ACCOUNTING OFFICE: 

Decisions: 

Hypothetical questions—question of wheth- 
er‘‘unemployment trust fund” would be 
available to pay for award to Federal 


employee whose suggestion resulted in’ 


savings in benefits, possibly through im- 
proved fraud detection methods, is of 
such hypothetical nature that decision is 
not proper at this time 

Matters to be submitted—evidence to 


594 


462 
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GENERAL 


OFFICE—Continued 

Decisions—Continued 

show sufficiently that felony was com- 

mitted in exercise of some office or 

authority should be submitted for deci- 

sion with complete statement of facts... 
SERVICES ADMINIS- 
TRATION: 


Appropriations. (See Appropriations, Gen- 


eral Services Administration) 


Building, etc., servicee—reimbursement— 


changes which are requested by Federal 
agencies occupying space in buildings 
under control of GSA and which fall with- 
in scope of “‘normal space needs” are for 
payment from appropriations for GSA, 
but special services—above normal or 
peculiar to needs of agency and not budg- 
eted for by GSA—may be charged to 
appropriation of agency requesting serv- 
ides through reimbursement to GSA 


Jurisdiction: 


Agency occupying leased space v. General 
Services Administration—notwithstand- 
ing that officers of Govt. agency occupy- 
ing building leased by GSA recom- 
mended certain alterations because of 
unsatisfactory air-conditioning, heating, 
lighting, and sound conditions, with 
understanding that adjustment in rent 
would be made, additional rental may 
not be paid lessor for such changes in 
absence of showing that officers in charge 
were acting on behalf of contracting 
officer of GSA and lease may not be 
amended to provide for increase in 
rental rate even though Govt. may have 
benefited from improvements 

Office space requirements for Government 
corporations—legislative history of Re- 
organization Plan No. 18 of 1950, which 
transferred functions with respect to 
lease and assignment of office space to 
Administrator of GSA, supports con- 
clusion that mixed ownership corpora- 
tions which previously had not been sub- 
Ject to office space procedures applicable 
to other Govt. agencies were not affected 
by Plan and, therefore, Federal National 
Mortgage Association—mixed ownership 
corporation—is not required to lease 
space through GSA. 37 Comp. Gen. 
96, id. 98, overruled 

Motor pool. (See Vehicles, Government) 


GIFTS: 
(See Donations) 

GOVERNMENT PRINTING OFFICE: 
Services for other than Government agen- 


establish felony committed as officer or 
employee—if, in court-martial trial be- 
cause plea of guilty is made, there is no 
evidence to indicate whether offense was 


committed in capacity of officer or em- 
ployee of Govt. within scope of sec. I, cl. 
2, act of Sept. 1, 1954, 5 U.S.C. 740c(2), 
which precludes payment of annuity or 
retired pay benefits to officers or em- 
Ployees convicted of felonies, the ques- 
tion as to whether other allied papers 


cles—either printing by GPO of report by 
semi-public industry group at request of 
Govt. agency nor reimbursement of print- 
ing costs by industry group is authorized 
in absence of specific statutory authority 
for performance of printing services for 
such organization; and even if report could 
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GOVERNMENT PRINTING 
OFFICE—Continued 
be considered report of Govt. agency for 
eligibility for printing at GPO in absence 
of authority for acceptance of funds from 
private sources, reimbursement for print- 
ing costs could not be accepted by either 


a 


PO or by requisitioning agency 


GRATUITIES: 


Reenlistment bonus: 
Aviation cadet service—airman who re- 


enlists in Air Force within 90 days after 
release as commissioned officer and who, 
prior to commissioned service in Army 
and Air Force, was aviation cadet may 
have aviation cadet service regarded as 
enlisted service within meaning of sec. 
208(d) of Career Compensation Act of 
1949, 37 U.S.C. 239(d), and fact that air- 
man’s service as officer in Air Force was 
preceded by service as officer in Army 
prior to establishment of Air Force by 
National Security Act of 1947 does not 
preclude service from being considered 
in same branch under sec. 305(a) of Na- 
tional Security Act as though transfer 
had not been made; accordingly, airman 
is entitled to reenlistment bonus for first 


Since reenlistment bonus under sec. 207, 
Career Compensation Act of 1949, is 
required to be computed without re- 
gard to rate of pay to which member 
is entitled when discharged, additional 
25 percent of basic pay provided under 
10 U.S.C. 5540 for enlisted members of 
naval service who are retained on ac- 
tive duty on vessels in foreign waters 
after expiration of enlistment may not 
be included in reenlistment bonus pay- 
ee tiasbitebnitissamesiies 


The 25 percent increase in pay provided 
under 10 U.S.C. 5540 for enlisted mem- 
bers of naval service who are retained 
on active duty on vessels in foreign 
waters after expiration of enlistment 
is not basic pay and therefore is not 
for inclusion in computation of reen- 
listment bonus payment authorized 
under sec. 208, Career Compensation 
Act of 1949, 37 U.S.C. 239, which pro- 
vides that bonus in every instance is 
for computation on monthly basic pay 
to which enlisted member was entitled 


Enlistments not following duty in same 


service—Army officers’ transfer to Air 
Force—airman who reenlists in Air Force 
within 90 days after release as commis- 
sioned officer and who, prior to commis- 
sioned service in Army and Air Force, 
was aviation cadet may have aviation 
cadet service regarded as enlisted service 
within meaning of sec. 208(d) of Career 
Compensation Act of 1949, 37 U.S.C. 


Page 


GRATUITIES—Continued 
Reenlistment bonus—Continued 
239(d), and fact that airman’s service as 
officer in Air Force was preceded by 
service as officer in Army prior to estab- 
lishment of Air Force by National Se- 
curity Act of 1947 does not preclude 
service from being considered in same 
branch under sec. 305(a) of National 
Security Act as though transfer had not 
been made; accordingly, airman is 
entitled to reenlistment bonus for first 


Qualification period: 

Discharge other than honorable—elimi- 
nation of requirement that member 
of uniformed services must have been 
honorably discharged in order to 
qualify for reenlistment bonus and 
change in basis for reenlistment bonus 
entitlement from prior service to future 
obligated service in enactment of secs. 
207 and 208, Career Compensation Act 
of 1949, 37 U.S.C. 238-239, preclude 
issuance of regulations by various 
services which require honorable dis- 
charges as condition precedent to 
payment of reenlistment bonus 

Nonpay status—discharge of member of 
uniformed services who is retained in 
service beyond expiration of enlist- 
ment for purposes other than for con- 
venience of Govt. or for rendition of 
service relates back to expiration of 
enlistment so that upon reenlistment of 
member within 3 months from date of 
discharge fact that he was not in pay 
status at time of discharge does not 
make him ineligible for reenlistment 
bonus under sec. 208, Career Compen- 
sation Act of 1949, 37 U.S.C. 230 

Service statue—member of uniformed 
services who is retained in service past 
expiration of enlistment for purpose 
other than for rendition of service, 
and who reenlists more than 3 months 
after date of expiration of enlistment 
but within 3 months of actual dis- 
charge, does not have service status or 
continuity of service necessary for 
eligibility for reenlistment bonus under 
secs, 207 and 208, Career Compensation 
Act of 1949, 37 U.S.C. 238-239. 

Six months’ death: 
Children: 

Payment to natural! guardian: 

In view of conflict among legal author- 
ities as to whether anyone but father 
or mother can be natural guardian of 
minor child, payment of six months’ 
death gratuity to grandparent as 
natural guardian may not be au- 
thorized, it being doubtful that such 
payment would give Govt. good 
Gs Kdaratcccnccenseccensee 

Proposed regulations to permit six 
months’ death gratuity payments 
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GRATUITIES—Continued Page | HOLIDAYS—Continued 
Six months’ death—Continued July 4, 1959—Continued 


Children—Continued 
Paymient to natural guardian—Con. 
due minors to be made to father or 
mother as natural guardian are not 
objectionable provided that pay- 
ments do not exceed $1,000 and that, 
if payments are in excess of $1,000, 
appointment of legal guardian on 
behalf of minor be required 
Computation—the 25 percent increase pro- 
vided under 10 U.S.C. 5540 for enlisted 
members of naval service who are re- 
tained on active duty on vessels in foreign 
waters after expiration of enlistment is 
special pay within definition of pay in 
10 U.S.C. 101(27) and, therefore, is for 
inclusion in computation of death 
gratuity payment under 10 U.S.C. 1478. 
Proficiency pay inclusion—although pro- 
ficiency pay is not designated as special 
or incentive pay for inclusion in deter- 
mination of pay on date of death under 
six months’ death gratuity statute, 10 
U.8.C, 1478, it is not uncommon for 
special pay to be designated by par- 
ticular name connoting duty or specialty 
for which it is provided and legislative 
history of act of May 20, 1958, providing 
proficiency pay, shows that it was con- 
sidered to be special or incentive pay 
and, therefore, comes within meaning of 
“pay’’ as defined by 10 U.S.C. 101(27) 
for purposes of 10 U.S.C, 1478 
HOLIDAYS: 

Christmas—1957—employee on temporary 
duty who was granted 4 hours annual 
leave on Dec. 24, 1957—last half of day 
being declared holiday for leave and com- 
pensation—and 4 hours annual leave on 


Employee whose resignation takes effect 
at close of business July 3, 1959, is 
entitled to compensation even though 
excused for that day under E.0. No. 
10825, signed June 12, 1959 

In computation of lump-sum leave pay- 
ments, July 3, 1950—day employees 
are excused from duty pursuant to 
E.O. No. 10825, signed June 12, 1959— 
should be treated as nonworkday; 
therefore, only those employees who 
are separated on or after June 12, 1959, 
date of Executive order, and who have 
leave which carries them beyond ex- 
cused day are entitled to pay for July 
3 without charge to annual leave... .- 

Since employees who receive holiday, or 
premium pay or compensatory time 
off for work performed on July 4, 1950, 
are specificially excluded from ap- 
plication of E.O. No. 10825, signed 
June 12,.1959, which authorizes excus- 
ing of employees from duty on Friday, 
July 3, 1959, employees whose regular 
tours of duty are Monday through 
Friday but who, as result of earlier 
administrative planning, are required 
to work Saturday, July 4, 1959, and 
who receive premium pay for such 
Saturday duty, are to be charged 
leave for absence on Friday, July 3, 
1959; however, if employees are absent 
on July 3 because of being excused but 
are notified late that day that they are 
required to work July 4, they need 
not be charged leave for July 3, not- 
withstanding that they are entitled 
to and receive premium overtime pay 
for work on Saturday, July 4 


Dec. 26 must havo leave considered as one HUSBAND AND WIFE: 
continuous period of absence not wholly Divorce: 
within one day for purpose of saving to Children’s custody—quarters allowances. 


employee right to per diem for day and 
a half holiday which is considered nonwork 
period preceded and followed by leave 
under sec. 6.3, Stand. Govt. Travel Regs.; 
therefore, employee’s right to per diem 
stopped at midnight of Dec. 23 and began 
again with quarter of day in which he 
returned to work 

Compensation. (See Compensation, holi- 
days). 

July 4, 1959: 

Employee who is on annual or sick leave 
on workday immediately preceding or 
following July 3, 1959, is entitled to be 
excused for July 3, without charge to 
either annual or sick leave for that day, 
inasmuch as July 3, 1959, is construed 
to be nonworkday established by 
Executive order within purview of 
sec. 205, Annual and Sick Leave Act 
of 1951, 5 U.S.C. 2064 


(See Quarters Allowance, dependents, 
children, support determination) 


Date for marriage termination— Wisconsin 


divorce decree obtained by naval officer 
pursuant to Wisconsin statute, which 
provides that if either party dies within 
one-year period prior to finality of 
divorce, decree would be deemed to 
sever marriage relationship immediately 
before such death, precludes divorced 
wife from becoming officer’s widow or 
legitimate beneficiary to be entitled to 
survivorship annuity, under Uniformed 
Services Contingency Option Act of 
1953, which was elected by officer on 
behalf of his wife prior to divorce and, 
therefore, officer is entitled to full retired 
pay without deduction for cost of an- 
nuity upon entry of divorce decree 


Validity—foreign—marital status of officer 


of uniformed services who, through 
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HUSBAND AND WIFE—OContinued 


Divorce—Continued 

Mexican attorneys, attempted to have 
Mexican divorce decree obtained by his 
wife invalidated and marriage reestab- 
lished is so doubtful, in absence of 
decision by court of competent juris- 
diction in U.8. that divorce decree is 
nullity, that payment of basic allowance 
for quarters to officer on account of 
lawful wife after marriage was reestab- 
lished may not be authorized. 

Dual rights where both in military or Federal 
service—station allowances. (Sce Station 
Allowances, military personnel, husband 
and wife members). 

Second marriage validity presumption—re- 
tired Army officer—resident of Republic of 
Philippinee—who designated his second 
wife on survivorship annuity option eleo- 
tion form, but indicated that he had 
married before and that there was separa- 
tion by mutual agreement, may not have 


overcome presumption of validity of second 
marriage which is shown to have been 
properly established and consummated in 
absence of judicial determination or evi- 
dence establishing existence and validity of 
former marriage; therefore, should member 
die, no objection to annuity payments to 
designated widow would be made. 
INSANE AND INCOMPETENTS: 
Guardians and committees—conflicting 
guardianshipe—even though courts of 
different jurisdictions appointed different 
guardians to administer estate of incom- 
petent retired officer of uniformed services 
who had personal property in both juris- 
dictions, determination by court in state 
in which officer and his wife were legal 
residents and where all parties in interest 
appeared in guardianship proceedings was 
definitive determination of residency and 
guardian appointed by this court may be 
recognized to receive accrued retired pay 


Judgments. (See Courts, judgments, de- 
crees, etc., interest) 

JOINT TRAVEL REGULATIONS: 

Ch. 4, part 6. (See Station Allowances, mili- 
tary personnel, permanent ». temporary 
changes of station) 

Par. 4201.6. (See Subsistence, per diem, mili- 
tary personnel, maneuvers, etc.) 

Par. 4203-3a. (See Mileage, military person- 
nel, Government conveyance, expense 
reimbursement) 

Par. 4250.8. (See Subsistence, per diem, mili- 
tary personnel, on board vessels) 

Par. 4300-1. (See Station Allowances, mili- 
tary personnel, dependents residing over- 
seas prior to member’s transfer) 
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Page | JOINT TRAVEL 


REGULATIONS—Continued 

Par. 4305-6. (See Station Allowances, mili- 
tary personnel, diversion or delay prior to 
member reporting to station) 

Par. 6001. (See Subsistence, per diem, mili- 
tary personnel, temporary duty) 

Par. 7009-3. (See Transportation, depend- 
ents, military personnel, advance travel of 
dependents, emergency, etc., conditions) 

Par. 8010-2. (See Transportation, household 
effects, military personnel, advance ship- 
ments, emergency, etc., conditions) 


JUSTICE DEPARTMENT: 


Appropriations. (See Appropriations, Jus- 
tice Department) 


LABOR DEPARTMENT: 


Appropriations. (See Appropriations, Labor 
Department) 


Ambiguity between invitation and lease— 
although difference between renewal terms 
in invitation for construction and lease of 
building and lease agreement may have 
caused confusion among bidders, since 
evaluation of bids is proposed to be made 
on basis of basic lease term, which was 
same in both invitation and lease agree- 
ment, no objection will be made; however, 
in future action should be taken to have 
lease form agree with invitation in all 


836| General Services Administration 0. agency 


occupying Jeased space—notwithstanding 
that officers of Govt. agency occupying 
building leased by GSA recommended 
certain alterations because of unsatisfac- 
tory air-conditioning, heating, lighting, and 
sound conditions, with understanding that 
adjustment in rent would be made, addi- 
tional rental may not be paid lessor for 
such changes in absence of showing that 
officers in charge were acting on behalf of 
contracting officer of GSA and lease may 
not be amended to provide for increase in 
rental rate even though Govt. may have 
benefited from improvements 


124| Maintenance cost estimates—under invita- 


tion for construction and long-term lease of 
building which requires submission of 
bids on lessor-maintenance basis or in 
alternate on Govt. maintenance basis but 
provides that award will be made to 
responsible bidder whose bid is most 
advantageous to Govt., price and other 
factors considered, use in evaluation of 
estimated figure for maintenance costs is 
not improper and, even though there was 
wide variation in maintenance costs sub- 
mitted, all bidders were placed in same 
position in being required to estimate such 
costs; however, in future advertisements 
use of Govt. estimate for long periods, 
which may prove inaccurate and require- 
ment for conjecture on part of bidders as to 
future costs, should be eliminated 
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LEASES—Continued 


Modification — consideration — contractor 
who relied on estimated areas shown in 
advertisement and lease form for construc- 
tion and lease of post office building rather 
than on detailed drawings and specifica- 
tions which were expressly made part of 
contract is not free from negligence to in- 
voke mistake as equitable defense and, 
even though both contracting officer and 
contractor thought approximate areas 
were correct, the rights and obligations 
were fixed by drawings and specifications 
and there is no basis for reformation to 
increase rent to cover cost of construction 
of additional space not in advertisement_. 

Negotiation—discretionary authority—nego- 
tiation of long-term lease agreements under 
authority in sec. 302(c)(2), Federal Prop- 
erty and Administrative Services Act of 
1949, 41 U.S.C. 252(c)(2), for construction 
and leasing of facilities with bidders who 
made lowest offer on rental plus option 
basis rather than bidders who offered 
lowest annual rental for ten-year term, 
after competitive bidding developed that 
construction costs were being amortized 
over first few years of ten-year term will 
not be objected to in absence of evidence of 
abuse of negotiation authority, notwith- 
standing leases result in acquisition of 
facilities under procedure not contem- 
plated by long-term lease authority in 
P.L. 85-493 which added subsec. (h)(1) to 
sec. 210, Federal Property and Adminis- 
trative Services Act of 1949, 40 U.S.C. 
490(h) (1) 

Offer and acceptance—renewal options— 
evaluation of proposals for five-year con- 
tract for construction of liquid fuel storage 
facilities, with option in Govt. to renew for 
three additional five-year periods, on basis 
of total cost for 20-year period rather than 
on basis of cost for initial five-year period, 
is proper under 10 U.S.C. 2388 which 
authorizes liquid fuel storage contracts for 
periods of not more than five years, with 
options to renew for additional periods but 
not more than total of 20 years and under 
invitation request which required bidders 
to indicate use charge for each renewal 
period as well as initial five-year term...-. 

Office space—General Services Adminis- 
tration v. agency jurisdiction—legislative 
history of Reorganization Plan No. 18 of 
1950, which transferred functions “with 
respect to lease and assignment of office 
space to Administrator of GSA, supports 
conclusion that mixed ownership corpora- 
tions which previously had not been sub- 
ject to office space procedures applicable 
to other Govt. agencies were not affected 
by Plan and, therefore, Federal National 
Mortgage Association—mixed ownership 
corporation—is not required to lease space 
through GSA. 37 Comp. Gen. 96, id. 98, 
Pe idnabendcndepacuncsssecsaeuas oon 


Page | LEASES—Continued 


Options to purchase—propriety—inclusion of 
purchase options in leases executed under 
long-term commercial leasing program of 
Post Office Dept. would not be contrary to 
41 U.S.C. 14, which requires specific 
statutory authority for acquisition of land, 
provided that option is not exercised in 
absence of express statutory authority for 
purchase of land and until appropriations 
are specifically made available for property 
acquisitions 

Rent: 

Limitation: 
Unimproved lands: 

Although authority granted in sec. 4(g) 
of Communications Act of 1934, 47 
U.S.C. 154(g), to make expenditures 
for land for radio monitoring sta- 
tions and related facilities does not 
permit expenditures for permanent- 
type improvements to leased prop- 
erty, expenditure of small amount 
from appropriated funds to assist in 
improvement of roadway over state- 
owned property leased by Federal 
Communications Comm. for access 
to monitoring station appears to be 
in interest of Govt 

Limitation in sec. 322 of Economy Act 
of 1932, 40 U.S.C. 278a, which pre- 
cludes use of appropriations for im- 
provement of rented premises in 
excess of 25% of rent for year is not 
applicable to unimproved lands 
leased by Govt.; however, if lease is 
for improved land, ie., land and 
buildings, the limitation is for appli- 
cation irrespective of whether im- 
provements are to land, buildings or 


Repairs and improvements—lessor’s obliga- 
tion—alterations to office building leased 
by Govt. which had to be made by lessor 
because of unsatisfactory air-conditioning, 
heating, lighting and sound conditions, 
which were services required to be fur- 
nished as part of rental consideration, must 
be regarded as obligation which lessor was 
required to make under lease without any 
additional consideration 


754| LEAVES OF ABSENCE: 


565 


Administrative leave: 
Preliminary to suspension or removal: 
Ability to work—act of Aug. 24, 1912— 
Lloyd-La Follette Act—5 U.S.C. 652a, 
does not require or authorize relieving 
employee from duty without charge to 
leave when employee’s conduct or 
physical or mental condition creates 
emergency situation constituting im- 
mediate threat to Govt. property or to 
well-being of employee, fellow workers, 
and public prior to determination to 
suspend or remove employee; however, 
if, prior to determination, employee 
presents himself for duty and is deter- 
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LEAVES OF ABSENCE—Continued Page | LEAVES OF ABSENCE—Continued Page 
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Continued 
mined to be ready and able to perform 
duties, continuation of enforced leave 
would be unauthorized 

Situations requiring relief from duty— 
during investigations of employees for 
wrongdoing when it is in interest of 
Govt. to have employee off job pre- 
liminary to determination to suspend 
or remove employee, it is not proper 
to place employee in enforced leave 
status, instead the employee may be 
relieved from duty and continued in 
pay status without charge to leave for 
such time as is necessary to effect sus- 
pension under act of Aug. 24, 1912— 
Lloyd-La Follette Act—5 U.S.C. 652a. 


Annual: 
Accrual: 


Maximum limitation: 
Employees outside United States: 
Alaska statehood effect: 

When Alaska becomes State of 
U.S. and is admitted to Union, 
employees who are stationed in 
Alaska and entitled to 45-day 
maximum accumulation of an- 
nual leave may no longer be re- 
garded as employees ‘‘stationed 
outside the several states and 
the District of Columbia” 
within explicit terms of sec. 
203(d), Annual and Sick Leave 
Act of 1951, 5 U.S.C. 2062(d) 
and, therefore, are automatically 
subject to 30-day annual leave 
accumulation limitation in sec. 
203(c) of act, 5 U.S.C. 2062(c)... 

Reduction in leave accumulation 
ceiling from 45 to 30 days for em- 
ployees stationed in Alaska may 
be made effective at end of pay 
period in which Alaska ts ad- 
mitted as State in Union to 
obviate administrative burden 
in prorating leave within period. 

Ninety-day qualifying period—military 
duty—attendance at Army National 
Guard school pursuant to 32 U.S.C. 
505 by career-conditional employee 
entitles employee to be treated as if he 
had continued in such employment un- 
til time of restoration so that military 
service is creditable for purposes of 
continuous period of 90 days of em- 
ployment for annual and sick leave, 
5 U.S.C. 2062(a) and for purposes of 
crediting service for longevity step- 
increases, 5 U.8.C. 1123 


Holidays: 


July 4, 1959: 
Employee who is on annual or sick 
leave on workday immediately pre- 
ceding or following July 3, 1959, is 


July 4, 1959—Continued 
entitled to be excused for July 3 
without charge to either annual or 
sick leave for that day, inasmuch as 
July 3, 1959, is construed to be non- 
workday established by Executive 
order within purview of sec. 205, 
Annual and Sick Leave Act of 1951, 


Since employees who receive holiday, 
or premium pay or compensatory 
time off for work performed on July 
4, 1959, are specifically excluded from 
application of E.O. No. 10825, signed 
June 12, 1959, which authorizes ex- 
cusing of employees from duty on 
Friday, July 3, 1959, employees 
whose regular tours of duty are 
Monday through Fridsy but who, as 
result of earlier administrative plan- 
ning, are required to work Saturday, 
July 4, 1959, and who receive premi- 
um pay for such Saturday duty, are 
to be charged leave for absence on 
Friday, July 3, 1959; however, if 
employees are absent on July 3 be- 
cause of being excused but are noti- 
fled late that day that they are re- 
quired to work July 4, they need not 
be charged leave for July 3, notwith- 
standing that they are entitled to 
and receive premium overtime pay 
for work, on Saturday, July 4 

Shifts outside holiday—proposal to grant 
holiday benefits to construction project 
inspectors—employed on three-shift 
basis for twenty-four-hour periods, 
with shifts at 8:00 a.m., 4:00 p.m., and 

12 midnight—by considering three 

shifts in twenty-four-hour workday 

unit as falling on same calendar day so 
that effect would be to allow time off 
with pay to third-shift employees for 
work wholly outside Federal holiday 
and to deny holiday pay for work by 
third-shift employees on shift wholly 
within holiday may not be approved; 
however, there would be no objection 
to proposal to change three tours of 
duty by short period (for example; 

third shift could be fixed at 11:59 p.m. 

to 7:59 a.m.) so that holiday time off 

and holiday pay would be within 

scope of secs. 6 and 7, E.O. No. 10358_. 

Recredit on restoration after unjustified re- 
moval — maximum limitation — applica- 
tion maximum leave accumulation re- 
strictions in secs. 203(c) and 208(a) of 
Annual and Sick Leave Act of 1951, 5 
U.8.C, 2062(c), in construction of leave 
accounts of employees restored to duty 
after suspension or removal under act of 
Aug. 26, 1950, 5 U.S.C. 22-1, should con- 
tinue to be observed in absence of any- 
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thing to justify implication of Congres- 
sional intent to permit accumulation of 
leave other than as provided by law and 
notwithstanding different construction 
in Hynning v. United States, C. Cls. No. 


Civilians on military duty: 

Presidential appointees—although 15 days 
of six-weeks period of active military 
duty as reserve officer performed by 
member of Tariff Comm. who holds 
Presidential appointment, confirmed by 
Senate, and who is specifically prohibited 
under 19 U.S.C. 1330(c) from engaging in 
any other employment while holding po- 
sition of commissioner is specifically au- 
thorized under 5 U.S.C. 30r, during 
period of military duty in excess of 15 
days in one calendar year, the reserve 
officer is required under 5 U.S.C. 30r(d) 
to be considered officer of U.S. and since 
as Commissioner he is not on fixed leave 
basis status for active duty military pay 
and allowances is too doubtful to permit 
payment; however, consideration of serv- 
ice in excess of 15 days as gratuitous serv- 
ice would not preclude receipt of com- 
pensation payable as Tariff Commis- 


Retroactive vayment—administrative ac- 
tion to notify former employees who 
entered military service as members of 
reserve components of their entitle- 
ment to payment for military leave in 
accordance with decision of Comptrol- 
ler General of Mar, 19, 1958, 37 Comp. 
Gen. 608, is not objectionable; how- 
ever, leave payments may only be 
made on basis of written instructions 
or requests submitted by individuals 


Court—temporary employees—full-time tem- 
porary employees (other than temporary 
indefinite employees) who are called to 
jury duty are not entitled to court leave or 
to compensation for jury service provided 
under 5 U.S.C. 30n for regular permanent 
employees; however, temporary employees 
who are called as witnesses for U.S., in 
either their official capacity or otherwise. 
are entitled to regular compensation for 
periods of witness service; distinction be- 
tween jury service and witness service be- 
ing that latter is of comparatively short 
duration and would not defeat purpose of 
temporary employment nor dissipate 
funds available for such employment as 
prolonged periods of jury duty would 
Home leave travel of overseas employees— 
Alaska statehood effect—employees in 
Alaska who are entitled to free home leave 
travel on date of admission of Alaska as 
State in Union but who did not commence 
travel prior to such date are not entitled to 
free home leave travel time 


508698 O-59-—61 


Holidays—July 4, 1959—in computation of 
lump-sum leave payments, July 3, 1959— 
day employees are excused from duty 
pursuant to E. O. No. 10825, signed June 
12, 1959—should be treated as nonwork- 
day; therefore, only those employees who 
are separated on or after June 12, 1959, 
date of Executive order, and who have 
leave which carries them beyond excused 
day are entitled to pay for July 3 without 


In case employees are separated dur- 
ing predetermined period for 
which premium compensation on 
percentage basis is payable under 
5 U.S.C. 926, lump-sum leave pay- 
ment should include premium 
compensation for only such part of 
period for which premium com- 
pensation would have been paid 
had employee remained in service, 
any administrative determination 
to extend or shorten period initial- 
ly determined after date of em- 
ployee’s separation would not af- 
fect amount of lump-sum leave 
payment, even though change is 
effected prior to expiration of peri- 
od covered by lump-sum payment. 

In case of employees who are sepa- 
rated during extended period for 
which premium compensation on 
percentage basis is payable under 
5 U.S.C. 926, lump-sum leave pay- 
ment should reflect additional 
compensation to end of currently 
effective extended period; how- 
ever, employees who remain in 
service until end of period for 
which premium compensation is 
payable, including extension of 
initial period, are not entitled to 
have premium compensation in- 
cluded in lump-sum leave pay- 


Premium compensation paid on per- 
centage basis for temporary pe- 
riods under subsecs. (1) and (2) of 
sec. 401 of Federal Employees Pay 
Act of 1945, as added by sec. 208(a) 
of act of Sept. 1, 1954, 5 U.8.0. 
926, to employees for forest-fire 
detection duty in addition to 
regular 40-hour work periods is for 
inclusion in lump-sum leave pay- 
ments made to employees. 

Territorial, etc., allowance inclusion— 
employees who, incident to separation, 
depart from overseas post where 
foreign or territorial cost-of-living 
differential allowance is payable and 
who upon expiration of terminal leave 
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Rate at which payable—Continued Accrual—Continued 
en route or in U.S. are separated from Civil arrest—Continued 
service may not be regarded as being not considered to be in active service 
separated locally at overseas post so as within meaning of sec. 3(a), Armed 
to be entitled to inclusion of foreign or Forces Leave Act of 1946, 37 U.S.C. 
territorial differential in computation 3la(a), for purposes of leave accrual 
of final salary or lump-sum leave pay- for any period (in excess of 24 con- 
ricitictiidibnciinwinenccésee 594 secutive hours) of retention by civil 

Refunds on reemployment: SR iicccascicidtvctconiiiwcenes 320 

Ceiling computation—in case of em- Enlisted members of uniformed serv- 
ployee who resigned at end of leave ices whose authorized leave expires 
year with “saved” maximum annual during periods of detention by civil 
leave accumulation under 5 U.S.C. authorities may not be regarded as 
2066 and who was reemployed follow- in active duty status for leave ac- 
ing year before expiration of period crual purposes following such ex- 
covered by lump-sum payment for piration until return to full duty un- 
leave under 5 U.S.C. 61b, previous less absence is excused as unavoid- 
“saved” maximum may be construc- able as provided by sec. 4(b), Armed 
tively reestablished at beginning of Forces Leave Act of 1946, 37 U.S.C. 
leave year in which reemployed, and SE ibn daindtiniininintinatisicins 320 
maximum carryover into following In absence of definition of ‘‘active 
year determined by deducting from service” for purposes of Armed 
previous maximum the excess over Forces Leave Act of 1946, customary 
current accrual, if any, of aggregate of definition of term should be used 
expired portion of leave covered by rather than broader generic term 
lump-sum payment and leave actually “service” which is used to include. 
I i divin inti vkteencnecuc 91 other than active service; hence, 

Date for leave computation—annual member of uniformed services who 
leave account of employee who is re- has been placed in position of being 
employed prior to expiration of period unable to perform his duties and to 
covered by lump-sum leave payment receive emoluments of his rank or 
should be reconstructed as of date of grade is not considered in active 
reemployment even though leave service for leave accrual............. 320 
refund is permitted to be made in in- Lost time periods—enlisted member who 
stallments and use of leave represented has lost time in situations mentioned in 
by refund is denied until full refund is act of July 24, 1956, has rendered himself 
i aatnk taktdaidedidetnnissncncsee 91 unable to perform “‘active service’ and 

Transfere—positions exempt from leave accordingly is not entitled to credit for 

act—resignation of member of Public leave for such lost time periods. ........ 320 

Utilities Comm. of Dist. of Col. who had Officers v. enlisted men—in view of inten- 

accrued annual leave to his credit when tion of Congress expressed in sec. 4(e), 

position was exempted from Annual and Armed Forces Leave Act of 1946, 37 

Sick Leave Act of 1951 and his appoint- U.S.C. 33(e), that leave be credited to 

ment, without break in service, as officers and enlisted members in the 

Commissioner of Dist. of Col.—position same manner and upon same conditions, 

also exempt from act—is not separation entitlement to leave credit in case of 

from service for entitlement to lump- unauthorized absences of commissioned 

sum leave payment under 5 U.S.C. officers should be granted on same basis 

206la(a); however, lump-sum payment as unauthorized absences of enlisted 

for leave to his credit at time Public IN iiicinnttedaibntnacedmadineiae 320 

Utilities Comm. position was exempted Payments for unused leave on discharge, 

from act may be made upon separation ete.: 

from his present office with break in Rate payable—the 25 percent increase 

service, or leave may be recredited upon in basic pay received pursuant to 10 

employment without break in service U.8.0. 5540 by naval enlisted mem- 

in position subject to the act............ 386 bers who are retained on active duty 

Military personnel: on vessels in foreign waters after 
Accrual: expiration of inlistment, not being 

Civil arrest: considered base and longevity pay or 

Enlisted member of uniformed services allowances within meaning of sec. 4c, 
who is turned over to civil authori- Armed Forces Leave Act of 1946, 37 
ties under Art. 14 of Uniform Code U.8.C. 33, is not for inclusion in 
of Military Justice and who during computation of payments for unused 
such period is not in receipt of leave upon discharge or release from 
emoluments of his rank or grade is Ce i iitticcctnntitticnminnncenns 691 
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Sick—Continued 


Payments for unused leave on discharge, 
ete.—Continued 

Recall to duty after mandatory retire- 
ment—Public Health Service com- 
missioned officer who has 60 days 
accrued annual leave on date of 
mandatory retirement for age in time 
of peace but who is immediately 
recalled to active duty does not come 
within any exceptions in sec. 219(c), 
Public Health Service Act, 42 U.S.C. 
210-1(c), prohibiting lump-sum pay- 
ment for annual leave to (1) officer 
whose commission expires or is termi- 
nated but who, without break in 
service, accepts new commission, (2) 
officer retired for age in time of war 
but who is continued on or recalled 
to active duty without break in service, 
and (3) officer transferred to another 
department where leave is trans- 
ferable; and, therefore, to deny officer 
lump-sum leave payment on retire- 
ment when accrued annual leave 
does not survive retirement would be 
contrary to purpose of lump-sum leave 
payment provisions of act 

Travel time: 

Although authorization or direction of 
any particular modes of travel are 
primarily matters for administrative 
determination, that use of that mode 
is in Govt.’s interest, time required 
to perform travel by mode specified 
will be computed on such basis unless 
evidence clearly indicates that mode 
used was authorized primarily for 
convenience of traveler to permit his 
absence from duties for personal rea- 
sons, such as for leave or circuitous 
travel, in which case time should be 
computed on basis of travel by com- 
mercial carrier over direct route and 
excess travel time charged to leave... 

Any travel time on permanent change 
of station of members of uniformed 
services which may be considered 
incident to personal convenience of 
traveler, to extent that it exceeds travel 
time necessary to accomplish travel 
required, should not be considered as 
authorized travel time but should be 
charged against authorized leave of 


Sick: 


Holidays—July 4, 1959—employee who is 
on annual or sick leave on workday 
immediately preceding or following 
July 3, 1959, is entitled to be excused 
tor July 3 without charge to either 
annual or sick leave for that day, inas- 
much as July 3, 1959, is construed to 
be nonworkday established by Execu- 
tive order within purview of sec. 205, 
Annual and Sick Leave Act of 1951, 


833 


Recredit of prior leave—breaks in service— 
although in determination of break in 
service of not more than 52 continuous 
calendar weeks for recrediting sick leave 
upon reemployment of former employees 
a strict interpretation of term “calendar 
weeks” does not permit exclusion of 
nonworkdays intervening between the 
expiration of 52 calendar weeks and 
day reappointment is effected, there 
would be no objection to amendment 
to leave regulations to permit in future 
the disregard of nonworkdays at end of 
52 calendar weeks or preferably to 
substitute term “one year’ for 52 con- 
tinuous calendar weeks 

Substitution for annual leave—retroactive 
substitution of annual leave for regular 
sick leave as inducement to employee 
to stay on job, as distinguished from 
liquidation of advanced sick leave, 
indebtedness not requiring any change 
in leave records is not authorized in 
absence of law or regulation having 
force and effect of law, which would 
permit change in statutory right, such 
as sick leave, once it has become vested. 


LOANS: 
Government 


insured—aircraft purchase. 
(See Civil Aeronautics Board, aircraft 
purchase loan guaranty) 


MARITIME MATTERS: 
Employees—training—in absence of any 


evidence of congressional intent that 
training provision in authorization and 
appropriation acts for construction and 
operation of nuclear-powered merchant 
ship was for other than training of officers 
and crew of ship, it may not be construed 
as authority for training of Maritime 
Administration personnel 


Loan guaranty, ete.—authority—vessel financ- 


ing plan under which Maritime Ad- 
ministration would assume additional 
duties and obligations as guarantor for 
construction fund so that bond purchasers 
would be assured that Govt. is obligated 
for full payment of bonds and vessel 
owners would have benefits of financing 
at low interest rates may not be regarded 
as within authority of Maritime Ad- 
ministration which may be necessarily 
implied under provisions of Merchant 
Marine Act, 1936, and such plan should 
not be implemented in absence of appro- 
priate legislative authority. 


Subsidies—eligibility—coastwise v. foreign 


voyages—proposed arrangement by steam- 
ship line for transportation of passengers 
to and from Port Everglades, Fla., en 
route to and from South American and 
Caribbean ports via New York which 
arrangement involves much longer dis- 
tance and greater fare than for direct travel 
between New York and Port Everglades 
need not be regarded as coastwise voyage 
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MARITIME MATTERS—Continued 
but as foreign voyage with New York as 
intermediate port of call so that receipt by 
line of operation differential subsidies 
under secs. 506, 605(a) and 805(a), Mer- 
chant Marine Act, 1936, 46 U.S.C. 1156, 
1175(a) and 1223(a), are not precluded 

MEETINGS: 

Attendance, etc., fees: 
Management conferences—attendance by 


Director of Personnel, Dept. of Labor, 
at conference of American Society of 
Training Directors on intra-service 
training programs may be considered as 
meeting concerning function or activity 
for which appropriation for salaries and 
expenses of Office of Secretary is made 
and meeting which would contribute to 
improved conduct, supervision or man- 
agement of that function within meaning 
of sec. 19(b) of Govt. Employees Train- 
ing Act, 5 U.S.C. 2318(b), and, therefore, 
payment of registration fee is proper... 


Travel expense appropriations—headquar- 


ters—fee for attendance of Govt. officer 
at annual luncheon meeting of associa- 
tion at officer’s headquarters may be 
paid from travel expense appropriation 
made specifically available for expenses 
of attendance at meetings determined 
to be concerned with function or 
activity for which appropriation is 
made, notwithstanding that officer 
was not in travel status 


Authority—administrative approval, etc.— 
attendance at meetings provision in sec. 
19(b), Govt. Employees Training Act, 


5 


U.S.C. 2318(b), dispenses with necessity 


for specific statutory authority for attend- 
ance at meetings required by sec. 8, act of 
June 26, 1912, 5 U.S.C. 83, insofar as those 
employees sub‘ect to training act are con- 
cerned; and since sec. 19(b) does not 
require that attendance at meetings be 
limited to certain types of meetings which 
are approved by specified officials as 
required by sec. 605, Dept. of Defense 
Appropriation Act, 1954, these restrictions 
are applicable only to attendance at meet- 
ings by members of uniformed services and 
are not applicable to civilian employees 
covered by training act 
Travel, etc., expenses: 
Management conferences: 


Even though knowledge gained by 
military officer assigned to Selective 
Service System through participation 
in management institute will be of 
future benefit to Selective Service 
System in absence of information 
which establishes that institute is 
concerned with current problems 
relating to some specific statutory 
activity or function of Selective 
Service System, expenses of officer’s 
attendance would not be authorized 


Page | MEETINGS—Continued 
Travel, etc., expenses—Continued 
Management conferences—Continued 

under sec. 105, Independent Offices 
Appropriation Act, 1959 

Specific exclusion of members of uni- 
formed services from Government 
Employees Training Act precludes use 
of appropriated funds for expenses of 
attendance at meetings of any member 
of uniformed services during periods 
he is receiving active duty military 
pay and allowances under Title II, 
Career Compensation Act of 1949, 
even though during such period 
member is assigned to active duty 
with civilian Govt. agency which 
reimburses military service for mem- 
ber’s pay and allowances 

MILEAGE: 
Military personnel: 

Government conveyance—expense reim- 
bursemrent—use by Air Force officer on 
official travel of aircraft which was 
loaned by Dept. of Air Force to Air 
Force Academy Aero Club, which was 
given full operational control of aircraft, 
nevertheless, constitutes use of Govt. 
conveyance within meaning of par. 
4203-3a, Joint Travel Regs., which 
authorizes payment of monetary allow- 
ance in lieu of transportation use of 
commercial or privately owned trans- 
portation and precludes such allowance 
for use of Govt. conveyances; however, 
amounts paid by officer for gas and other 
necessary expenses are for reimburse- 
ment if supported by receipts 

Travel time—computation of travel time 
on mileage basis when different modes 
of transportation are authorized for 
members of uniformed services on 
permanent change of station will not be 
objected to; however, use of 300-mile 
figure as measure for one day’s travel 
time for travel by privately owned 
automobile, with added day allowable 
for fractions exceeding 150 miles, would 
be more realistic than proposed 250-mile 
and 125-mile measure; and it is also 
recommended that disparity in com- 
putation of travel time for members 
who travel by air under orders directing 
air travel and for those who travel by 
air under orders which do not direct 
that mode be eliminated 

Travel by privately owned automobile— 
dependents— more than one automobile— 
use of two privately owned automobiles to 
transport technical position appointee and 
family of four, together with luggage, across 
country to first duty station pursuant to 

P.L. 85-749, which amended sec. 7, Ad- 

ministrative Expenses Act of 1946, 5 U.S.C. 

73b-3, at cost to Govt., which is less than 

cost for air travel, may be regarded as 





MILEAGE—Continued 
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reasonable justification for use of more 
than one automobile within meaning of 
decision 27 Comp. Gen. 57, and payment 
of mileage for both automobiles may be 
made provided that use of two automobiles 
is administratively approved............. 


MILITARY PERSONNEL: 


Arrests—leave. (See Leaves of Absence, 
military personnel. accrual, civil arrest) 
Assimilation benefite—Coast and Geodetic 
Survey commissioned -personnel. (See 
Coast and Geodetic Survey, commissioned 
personnel, assimilation to other military 

personnel) 

Break in service—saved pay. (See Pay, 
saved, break in service) 

Cadets, midshipmen, etc. : 

Dependents’ transportation. (See Trans- 
portation, dependents, military person- 
nel, cadets, midshipmen, etc.) 

Service credits. (See Pay, service credits, 
cadets, midshipmen, etc.) 

Coast and Geodetic Survey personnel. (See 
Coast and Geodetic Survey, commissioned 
personnel) 

Commandant’s parole—travel. (See Travel 
Expenses, military personnel, prisoners, 
commandant’s parole) 

Courts-martial—bar to retired pay. (See 
Pay, retired, effect of act of September 1, 
1954, prohibiting-payment to persons con- 
victed of certain offenses, court-martial 
offenses) 

Debts—remission—debts incurred as offi- 
cer—authority of Sec. of Army to remit or 
cancel debts of enlisted members, con- 
tained in 10 U.S.C. 4837, is not subject to 
restrictions concerning origin of debt but 
merely: requires that debtor be enlisted 
man and that Dept. of Army have juris- 
diction over debt; therefore, debt of en- 

listed member of Army, which arose while 
he was Army officer, may be remitted or 





Certificates of dependency—filing require- 
mentse—Dept. of Defense is authorized 
to obtain dependency certificates from 
officer personnel annually instead of 
every six months so long as requirements 
for furnishing dependency certificates 
upon termination of entitlement, separa- 
tion from active duty, assignment to 
quarters and at time of material change 
in dependency status are continued. 
32 Comp. Gen. 232, overruled........... 

Transportation. (See Transportation, de- 
pendents, military personnel) 

Desertion—saved pay. (See Pay, saved, 

desertion, 

Dislocation allowance. (See Transporta- 

tion, dependents, military personnel, dis- 

location allowance) 
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Doctore—pay. (See Pay, medical and dental 











officers) 


Dual employment: 


Disability compensation and retired pay. 
(See Officers and Employees, death or 
injury) 

Pay and civilian compensation. (See 
Compensation, double, military person- 
nel on civilian duty, pay, etc., entitle- 
ment) 


Dual rights where husband and wife in mili- 


tary or Federal Service—station allow- 
ances. (See Station Allowances, military 
personnel, husband and wife members) 


Enlisted v. officer status: 


Absences due to misconduct, etc.—com- 
missioned and warrant officers who lose 
time from active duty because of sickness 
due to own misconduct, absence without 
leave or absence because of confinement 
while awaiting trial, as distinguished 
from enlisted members absent under 
similar circumstances, may not, in ab- 
sence of additional legislation, have such 
lost periods excluded from determina- 
tions of creditable service for basic pay, 
retirement and other purposes.......... 


Aviation cadete—Airman who reenlists in 
Air Force within 90 days after release as 
commissioned officer and who, prior to 
commissioned service in Army and Air 
Force, was aviation cadet may have 
aviation cadet service regarded as en- 
listed service within meaning of sec. 
208(d) of Career Compensation Act of 
1949, 37 U.S.C. 239(d), and fact that air- 
man’s service as officer in Air Force was 
preceded by service as officer in Army 
prior to establishment of Air Force by 
National Security Act of 1947 does not 
preclude service from being considered 
in same branch under sec. 305(a) of 
National Security Act as though transfer 
had not been made; accordingly, airman 
is entitled to reenlistment bonus for first 


Commissioned, etc., service for top en- 
listed grades. (See Pay, service credits, 
enlisted service, commissioned service 
inclusion) 

Leave—in view of intention of Congress ex- 
pressed in sec. 4(e), Armed Forces Leave 
Act of 1946, 37 U.S.C. 33(e), that leave be 
credited to officers and enlisted members 
in same manner and upon same con- 
ditions, entitlement to leave credit in 
case of unauthorized absences of com- 
missioned officers should be granted on 
same basis as unauthorized absences of 
enlisted members.................-.-.-- 

Officers qualifying for increased pay for 
enlisted service. (See Pay, service cred- 
its, enlisted service. dual officer and epn- 

listed status) 
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Enlisted v. officer status—Continued 

Proficiency pay. (See Pay, additional, 
proficiency, change from enlisted to 
officer status) 

Warrant officere—placement of warrant 
officers of uniformed services in separate 
category frm enlisted members in re- 
cent legislation and in custom and prac- 
tice precludes regarding warrant officer 
service as enlisted service and, therefore, 
officer may not have warrant officer 
service added to enlisted service to bring 
him within category of officer with over 
four years active enlisted service for 
special pay rate provided by sec. 201(a), 
Career Compensation Act of 1949, as 
added by sec. 1, act of May 20, 1958, 37 


Field duty—per diem. (See Subsistence, per 
diem, military personnel, maneuvers, 
etc.) 

Gratuities. (See Gratuities) 

Household effects—transportation. (See 
Transportation, household effects, mili- 
tary personnel) 

Ingane. (See Insane and Incompetents) 

Leave. (See Leaves of Absence, military 
personnel) 

Medical officers—pay. (See Pay, medical 
and dental officers) 

Mileage. (See Mileage, military personnel) 

Military payment certificates—uncashed. 
(See Claims, foreign, prisoners of war, un- 
cashed military payment orders, etc.) 

Per diem. (See Subsistence, per diem, mili- 
tary personnel) 

Philippine Scouts—Missing Persons Act 
claims. (See Decedents’ Estates, pay, 
etc., due military personnel, missing, in- 
terned, etc., Philippine claims) 

Proficiency pay. (See Pay, additional, pro- 
ficiency) 

Quarters allowance. (See Quarters Allow- 

ance) 

Record correction: 

Annuity elections for dependents—time. 
(See Pay, retired, annuity elections for 
dependents, time for election, record cor- 
rection) 

Payment basis: 

Rights of member of uniformed services 
whose records are corrected under 
authority in sec. 207, Legislative Re- 
organization Act of 1946, 5 U.S.C. 191la 
to show retroactive placement on tem- 
porary disability retired list are for de- 
termination on basis of laws in effect 
on such retroactive date, except with 
respect to survivor’s annuity election 
under Uniformed Services Contin- 
gency Option Act of 1953, which elec- 
tion may be made contemporaneously 
with correction of records 

Retired Army officer who is in receipt 
of retired pay prescribed in 10 U.8.C. 
1004 for length of service at time of re- 
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Record correction—Continued 
Payment basis—Continued 
tirement and based on highest tem- 
porary commissioned grade satisfac- 
torily held and who has had military 
records corrected to show he continued 
to hold appointment in Army Reserve 
after Apr. 1, 1953, when Officers’ Re- 
serve Corps commission terminated, 
may not be regarded as entitled to or 
in receipt of retired pay “‘under laws 
relating to reserve components of 
Armed Forces” within meaning of 
phrase in dual compensation restric- 
tion exemption in act of July 1, 1947 
(now 5 U.S.C. 30r(c)), and, therefore, 
retired pay withheld while member 
was employed in Officers’ Open Mess, 
may not be refunded 
Reenlistment—saved pay. (See Pay, saved, 
reenlistment, etc.) 
Reenlistment bonus. (See Gratuities, re- 
enlistment bonus) 
Reservists—saved pay. (See Pay, saved, 
reservists) 
Retired: 
Contracting with Government: 

Agency of Defense Department—sale to 
integral part of Navy would constitute 
sale to “agency of the Department of 
Defense” within meaning of 5 U.S.C. 
59(c) which precludes payments to 
retired officers for period of two years 
after retirement if engaged in sale of 
supplies or war materials to such 
agency, also sales to post exchanges 
or ships’ stores and other organizations 
and clubs which are operated as 
integral parts of services with funds 
being under administrative control of 
services would constitute sales to 
agency of Dept. of Defense within 
prohibition 

Prohibition affecting entire employ- 
ment—prohibition in 5 U.S.C. 59(c) 
and 10 U.S.C. 6112(b) against pay- 
ment to retired officers who sell sup- 
plies and war materials to Govt. is di- 
rected toward elimination of favoritism 
or undue influence in connection with 
such sales which is possibility existing 
throughout employment period; there- 
fore, phrases “‘is engaged’’ and ‘‘ while 
so engaged’”’ may not be accorded 
narrow construction which would 
limit forfeiture of retired pay to only 
those days or parts thereof in which 
officer actually engages in sales, but 
must be construed as precluding pay- 
ments during entire employment 


Supplies or war materials—in absence of 
limitation with respect to phrases 
“any supplies or war materials’ and 
“naval supplies or war materials” 
used in 5 U.S.C. 59(c) and 10 U.S.C. 
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Rettred—Continued 
Contracting with Governmens—Con. 
6112(b) which prohibit payments to 
retired officers engaged in sale of such 
supplies to military departments, 
these phrases are construed to include 
any article of tangible personal property 
purchased by military departments. .. 
Two-year limit—phrase ‘‘for a period of 
two years after retirement”’ in 5 U.S.C. 
60(c), which prohibits payments to 
retired officers engaged in sale of sup- 
plies or war materials to military de- 
partments, limits period of prohibition 
as to retired officers to two years com- 
mencing on effective date of retirement 
except as to Navy and Marine Oorps 
officers who come within prohibition 
in 10 U.8.C. 6112(b) which does not 


Retired military officer who is em- 
ployed under contract for personal 
services with person who manu- 
factures and/or sells supplies or war 
materials to military departments, 
but who has no personal connection 
with sales or promotion of sales, is 
not engaged in selling, contracting or 
negotiating to sell to such agencies 
within terms of 5 U.S.O. 50(c) or 
10 U.S.C. 6112(b) which preclude 
payments to retired officer who is 
engaged in selling, contraeting for sale 
of, or negotiating for sale of supplies 
or war materials or ‘‘naval’’ supplies 
or war materials in case of 10 U.8.0. 
6112(b) 

Retired officer whose private employ- 
ment requires that he contact the 
trade to promote good will, which 
will result in sales to Dept. of De- 
fense, to be effected by other em- 
Ployees or agents of employer is 
considered as ‘“‘selling, contracting 
or negotiating to sell” as phrase is 
used in 5 U.S.C. 59(c) and 10 U.S.C. 
6112(b) which preclude payments to 
retired officers so employed, and 
this is so even though actual purchas- 
ing officers are different from those 
with whom retired officer deals if 
latter in fact have any authority to 
determine or occupy position that 
would substantially influence selec- 
tion of supplier or of brand of sup- 
plies and materials that may be 


Status: 

Right of member of regular component 
who is entitled to disability retired pay 
computed on higher permanent 
Reserve grade does not of itself effect 
retirement in office to which higher 


grade normally appertains: therefore, 
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Retired—Continued 
Status—Continued 

retired pay computation provisions for 
Reserves in sec. 412(2), Career Com- 
pensation Act, or in 10 U.S.C. 1333, are 
not for application 

Rights of warrant officers and enlisted 
members of regular components to 
retired disability pay computed on 
higher permanent Reserve grades does 
not confer upon them rights of higher 
grade for other than pay computation 
purposes and they retain their status 
as warrant officers of Regular Army or 
enlisted men of Regular Army 

Retired pay. (See Pay, retired) 

Saved pay. (See Pay, saved) 

Service extension effect—medical and dental 
officers whose orders to active duty for 
periods of less than year are subsequently 
amended to extend active duty period to 
total of one year or more have met one-year 
prescribed service requirement in sec. 203, 
Career Compensation Act of 1949, 37 
U.S.C. 234, for entitlement to special pay 
from date amended orders increase total 
active duty to more than one year. 

Six months’ death gratuity. (See Gratuities, 
six months’ death) 

Station allowances. (See Station Allowances, 
military personnel) 

Temporary lodging allowance. (See Station 
Allowances, military personnel, temporary 
lodgings) 

Training—Selective Service System officers. 
(See Officers and Employees, training, sta- 
tus of military personnel assigned to ci- 
vilian agencies) 

Travel time—computation. (See Travel 
Expenses, military personnel, travel time) 

MINORS: 

Guardians—parents—six months’ death 
gratuity. (See Gratuities, six months’ 
death, children, payment to natural 
guardian) 

MISCELLANEOUS RECEIPTS: 

Special account v0. miscellaneous receipts: 
Construction costs of Indian projecte— 

construction appropriation of Bur. of 
Indian Affairs which was used for pur- 
chase of six motor vehicles subsequently 
transferred to interagency motor pool is 
not to be considered revolving fund 
within meaning of sec. 211(g) of Federal 
Property and Administrative Services 
Act of 1949, 40 U.S.C. 491(g), even 
though construction costs are for re- 
imbursement, since moneys reimbursed 
for construction costs are for deposit into 
miscellaneous receipts and are not 
available to finance continuing cycle of 
operations; therefore, Bur. of Indian 
Affairs does not have to be reimbursed 
for vehicles transferred to interagency 
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Special account v. miscellaneous receipts— 
Continued 
Debt collections by General Accounting 
Office. (See Debt Collections, amount 
uncollectible, reporting to General 
Accounting Office, deposit) 


OATHS: 


Leyalty—training in non-Government facili- 
ties. (See Officers and Employees, train- 
ing, subversive, etc., prohibition) 


OFFICERS AND EMPLOYEES: 


Breaks in service—sick leave. (See Leaves of 
Absence, sick, recredit of prior leave, 
breaks in setvice) 

Compensation. (See Compensation) 

Conflict of interest statutes—aiding or 
assisting in claims—violations—whether 
action by administrative agencies to notify 
former employees who entered military 
service as members of reserve components 
of their entitlement to payment for mili- 
tary leave in accordance with decision of 
Comptroller General of Mar. 19, 1958, 
37 Comp. Gen. 608, would constitute 
violation of 18 U.8.C. 283 which prescribes 
criminal penalties for Govt. officers and 
employees who aid or assist in prosecution 
of claims against U.S., is matter for Dept. 
of Justice and courts and not for GAO-- .-. 

Death or injury: 

Disability compensation and _ military 
retired pay: 

Holding in Mulholland v. U.S., C. Cls. 
No. 172-55, decided July 12, 1957, in 
which disability compensation under 
Federal Employees’ Compensation 
‘Act, 5 U.8.C. 751, was considered as 
one of allowances of civilian employ- 
ment Naval Reserve members were 
entitled to receive under sec. 4 of Naval 
Reserve Act of 1938, and in which re- 
tainer pay was considered payment 
for services actually performed by 
Fleet reservist within exception to 
dual payment prohibition in sec. 7(a) 
of Federal Employees’ Compensation 
Act, 5 U.8.C. 757(a), may be followed 
as precedent for concurrent payment of 
retainer pay and disability compen- 
sation for periods prior to Dec. 31, 1952 
—effective date of repeal of sec. 4 of 
Naval Reserve Act of 1938, and date 
Fleet Reserve ceased to be part of 


Retired pay received by member of 
Regular Navy while on retired list 
may not be regarded as pension nor 
a8 pay for services actually performed 
within exception to dual payment 
prohibition in sec. 7(a) of Federal 
Employees’ Compensation Act, 5 
U.8.C. 757(a), and, therefore, con- 
current payment of disability com- 
pensation and retired pay is pro- 


Debts to United States—liquidation by com- 
pensation withholding. (See Compensa- 
tion, withholding debt liquidation) 

De Facto—in cases where falsification of 
education information at time of employ- 
ment would be absolute bar to employ- 
ment, employee who performs services 
prior to disclosure of record falsification is 
in de facto status which entitles employee 
to retain compensation previously re- 
ceived but does not give rise to any en- 
forceable right to compensation not re- 
ceived; therefore, retirement deductions 
from employee’s salary during period of 
employment are for transfer from retire- 
ment fund to appropriation from which 
salary payments were made.............-- 

Excusing from work. (See Leaves of Ab- 
sence, administrative leave) 


False qualification, etc., statements—retire- 


ment deduction disposition—in cases where 
falsification of education information at 
time of employment would be absolute 
bar to employment, employee who per- 
forms services prior to disclosure of record 
falsification is in de facto status which en- 
titles employee to retain compensation 
previously received but does not give rise 
to any enforceable right to compensation 
not received; therefore, retirement deduc- 
tions from employee’s salary during period 
of employment are for transfer from retire- 
ment fund to appropriation from which 
salary payments were made.............- 
Holidays: 

Compensation. (See Compensation, holi- 
days) 

Leaves of absence. (See Leaves of Ab- 
sence, annual, holidays) 

Leaves ofabsence. (See Leaves of Absence) 
Meetings. (See Meetings) 
Military duty: 

Leave. (See Leaves of Absence, civilians 
on military duty) 

Service credits. (See Compensation, peri- 
odic step-increases, service credits, mili- 
tary duty; Compensation, longevity 
increases, service credits, military duty) 

Overseas—foreign differentials. (See For- 
eign Differentials and Overseas Allow- 
ances) 

Overtime. (See Compensation, overtime) 

Position limitations. (See Departments and 
Establishments, position limitations) 

Reemployment or reinstatement—after mili- 
tary duty—National Guard—service school 
attendance—career-conditional employee 
who, pursuant to orders issued by State 

National Guard, attends National Guard 

Associate Command and General Staff 

College for 4-month course of instruction 

under authority of 32 U.S.C. 5051s entitled 

to military pay from U.S. during tour and 

to have the duty considered “‘active mili- 


243 tary duty ” for tainirg in Armed Forces 
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Sick leave. 
Status: 


provided in Civil Service Reg. 35.5 (5 


Relief from duty preliminary to removal, 
ete., determinations: 

Act of Aug. 24, 1912—Lloyd-La Follette 
Act—5 U.8.C. 652a, does not require or 
authorize relieving employee from 
duty without charge to leave when 
employee’s conduct or physical or 
mental condition creates emergency 
situation constituting immediate 
threat to Govt. property or to well- 
being of employee, fellow workers, and 
public prior to determination to sus- 
pend or remove employee; however, if, 
prior to determination, employee pre- 
sents himself for duty and is deter- 
mined to be ready and able to perform 
duties, continuation of enforced leave 
would be unauthorized 

During investigations of employees for 
wrongdoing when it is in interest of 
Govt. to have employee off job pre- 
liminary to determination to suspend 
or remove employee, it is not proper 
to place employee in enforced leave 
status, instead the employee may be 
relieved from duty and continued in 
pay status without charge to leave for 
such time as is necessary to effect sus- 
pension under act of Aug. 24, 1912— 
Lloyd-La Follette Act—5 U.S.C, 


employee whose resignation takes effect at 
close of business July 3, 1959, is entitled to 
compensation even though excused for 
that day under E.0. No. 10825, signed 


Scientific and professional: 

Rates uponappointment. (See Compensa- 
tion, rates, new appointees, scientific, 
etc., personnel) 

Transfer. (See Departments and Estab- 
lishments, position limitations, transfer 
of agency) 

(See Leaves of Absence, sick) 


Military v. civilian—concurrent receipt of 
military and civilian pay—details. (See 
Compensation, double, military per- 
sonnel on civilian duty, pay, etc., en- 
titlement) 

Mineral surveyors who do not receive com- 
pensation—in view of fact that mineral 
surveyors who are required to take oath 
of office but who do not receive any 
compensation from Govt. for work in 
connection with survey of mining claims 
have been held to be subject to conflict 
of interest statute, 43 U.S.C. 11—penal 
statute which prohibits officers and em- 
ployees of Bur. of Land Management 
from acquiring interest in public lands— 


237 


they may also be considered within scope 
of bonding act of Aug. 9, 1955, 6 U.8.C. 
14—statute remedial in nature entitled 
to liberal construction—and, therefore, 
appropriations may be used for purchase 
of bonds required from mineral survey- 


Temporary—full-time temporary employ- 
ees (other than temporary indefinite em- 
ployees) who are called to jury duty are 
not entitled to court leave or to compen- 
sation for jury service provided under 5 
U.S.C. 30n for regular permanent em- 
ployees; however, temporary employees 
who are called as witnesses for U.8., in 
either their official capacity or otherwise, 
are entitled to regular compensation for 
periods of witness service; distinction be- 
tween jury service and witness service 
being that latter is of comparatively short 
duration and would not defeat purpose of 
temporary employment nor dissipate 
funds available for such employment as 
prolonged periods of jury duty would... 


Subversive, etc., activities—training in non- 


Government facilities. (See Officers and 
Employees, training, subversive, etc., 
prohibition) 


Supergrades—reduction. (Sce Departments 


and Establishments, position limitations, 
supergrades, reduction) 


Training: 


Exemption authority—authority vested in 
President to exempt agencies or employ- 
ees from Govt. Employees Training Act 
does not appear to permit exemption 
from part of provision in act such as 
prohibition in sec. 10(1) of act, 5 U.8.C. 
2309(1), against payment of overtime, 
holiday and night pay during training 
periods. Overruled by 38 Comp. Gen. 


Overtime. (See compensation, overtime, 
training courses outside regular tour of 
duty) 

Specific authority—in absence of any evi- 
dence of congressional intent that train- 
ing provision in authorization and appro- 
priation acts for construction and opera- 
tion of nuclear-powered merchant ship 
was for other than training of officers and 
crew of ship, it may not be construed as 
authority for training of Maritime Ad- 


Status of military personnel assigned to 
civilian agencies—specific exclusion of 
members of uniformed services from 
Govt. Employees Training Act precludes 
use of appropriated funds for expenses 
of attendance at meetings of any member 
of uniformed services during periods he 
is receiving active duty military pay 
and allowances under Title II, Career 
Compensation Act of 1949, even though 
during such period member is assigned 
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to active duty with civilian Govt. 
agency which reimburses military serv- 
ice for member’s pay and allowances. -. 
Subversive, etc., prohibition: 
Application—although subversive ac- 
tivity prohibition in first part of sec. 

14, Govt. Employees Training Act, 5 

U.S.C. 2313, against payment of funds 

whenever non-Govt. training facility 

teaches or advocates overthrow of 

Govt. of U.S. by force or violence must 

be construed to apply to individuals 

providing training services as well as 
to institutions, it need not be regarded 
as applicable to individual teachers or 
instructors employed by institutions 
or to a of Govt. contractors 
where there is no contractual relation- 
ship between Govt. or employee re- 
ceiving training and teacher or em- 
ployee of contractor. B-138790, April 
23, 1959, modified 
Evidence of compliance: 

Loyalty affidavit, certificate, or ex- 
press contractual warranty that in- 
stitution or individual furnishing 
training under Govt. Employees 
Training Act does not teach or advo- 
cate overthrow of Govt. of U.S. by 
force or violence would be proper 
means of enforcement of subversive 
activity prohibition in sec. 14 of act, 


Prohibition in second part of sec. 14, 
Govt. Employees Training Act, 5 
U.S.C, 2313, against payment of funds 
whenever non-Govt. training facility 
is individual concerning whom de- 
termination has been made by proper 
Govt. authority that reasonable doubt 
as to loyalty of individual exists would 
be complied with when it is ascer- 
tained that loyalty files of CSC show 
determination concerning individual’s 


Reimbursement—Continued 

civilian personnel of Dept. of Defense 

and dependents stationed in Canal 

Zone may be furnished in such manner 

and in such amount as determined by 

Canal Zone Govt. in absence of any 

restriction in Dept. of Defense appro- 

priations 
Limitations: 

Although educational expense limita- 
tion in secs. 624 and 623 of Dept. of 
Defense Appro. Acts, 1958 and 1959, 
of 75 percent of tuition charges for 
training military personnel prohibits 
reimbursement to Canal Zone Govt. 
for educational services for military 
personnel in excess of that limitation, 
there is no comparable limitation on 
junior college attendance by adult 
civilian personnel; therefore, reim- 
bursement may be made for civilian 
personnel training under special 
contract with Canal Zone Govt. 
without regard to limitation 

Restriction in sec. 607, Dept. of De- 
fense Appro. Act, 1958, on use of 
appropriations for primary and 
secondary education of dependents 
of military and civilian personnel to 
“minor dependents’’ does not pre- 
clude use of such appropriations to 
reimburse Canal Zone Govt. for 
expenses for furnishing kindergarten 
and junior college educational serv- 
ices to minor dependents of person- 
nel stationed in Canal Zone, but it 
does preclude use of funds for junior 
college educational expenses fur- 
nished to wives of civilian or mili- 


Devices, etc., used by Government—adver- 


tisement p. negotiation. (See Advertising, 
necessity or nonnecessity, patented, etc., 


857 articles) 

Uniforms. (See Uniforms, civilian personnel) Propriety items in Government contracts. 

Wage board—compensation. (See Com- (See Contracts, proprietary, etc., items) 
pensation, wage board employees) PAY: 

Witnesses. (See Witnesses, Government Absence without leave—saved pay. (See 
employees) Pay, saved, absence without leave) 

ORDERS: Active duty: 

What constitutes—retention in uniformed Grade or rank—reserviste—regular or 
service of members who qualify for retired Reserve grade—disability retired officer 
pay by reason of meeting statutory age and who was recalled to active duty in grade 
service requirements upon order of Secre- currently held in Army of U.S. (colonel) 
tary as prescribed in 10 U.S.C. 676 may be but who held higher Reserve rank of 
accomplished by any method deemed major general which was recognized in 
appropriate, whether by general directives amendatory order may not be regarded 

as having been called to or as serving on 
active duty in higher grade, even though 
higher grade may be considered in com- 
putation of retired pay, 37 Comp. Gen. 
585, it does not entitle member to active 
duty pay and allowances based on higher 
grade and amendatory orders may not 


Medical and educational service: 
Reimbursement: 
Agency responsibility—hospital and 
medical services which are furnished 
by Canal Zone Govt. to military and 
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be regarded as promotion but merely as 
recognition of higher grade for retired 


Higher grade, etc., service—termination— 
prior to retirement—naval officers whose 
appointments or details to offices which 
entitle them to higher rank and pay, 
while so serving, expire or terminate in 
month preceding effective date of volun- 
tary retirement are not entitled by 
reason of provision in Uniform Retire- 
ment Date Act of Apr. 23, 1930, 5 U.S.C. 
47a(a), for computation of retired pay at 
rate of active duty pay as of date of 
retirement, to continuation of higher 
active duty pay and allowances after 
expiration or termination of office or 
detail, and any lump-sum leave payment 
is not for computation on higher rank 


Hospitalization, medical treatment, etc.— 
ability to perform civilian duties—mem- 
ber of reserve component of uniformed 
services who is injured in connection 
with military duty and who, immedi- 
ately following period of hospitalization 
and convalescence, returns to former 
civilian position or occupation on full- 
time basis and without any substantial 
impairment of ability to perform duties 
of such position or occupation may not be 
regarded as being disabled for normal 
civilian pursuits for continuation of 
military pay and allowances after return 
to full-time employment even though 
partial disability compensation pay- 
ments were made after return to full- 


Reservists injuried prior to training duty— 
injuries sustained by reservists while 
permitted to use Govt.-furnished quart- 
ers or Govt. transportation prior to 
performance of inactive duty training 
drills may not be regarded as injuries 
suffered while actually performing 
inactive duty training for entitlement 
to coverage under act of June 20, 1949, 
34 U.S.C. 855c-1, notwithstanding re- 
servists receive drill pay and allowances 
based on entire drill day 


Alaska statehood effect: 

Determination of whether enlisted 
member of uniformed services is 
resident of U.S. Territory within 
meaning of restriction in 37 U.S.C. 
237a, which precludes foreign duty 
pay to members whose residence 
and duty are in same territory such 
as in Alaska, voting residence while 
being element for consideration is 
not controlling, but member who 
voted in referendum and who also 


Foreign dut y—Continued 
Alaska statehood effect—Continued 

indicated in referendum questionnaire 
that he did not claim exemption 
from payment of local taxes in 
Alaska due to giving up residence in 
home state would be subject to 
restriction in 37 U.S.C. 237a and 
would not be entitled to foreign duty 
pay for duty in Alaska; however, 
act of voting without other affirma- 
tive evidence of residence establish- 
ment in Alaska would not deprive 
member of foreign duty pay. 

Restriction in 37 U.S.C. 237a against 
payment of foreign duty pay to 
enlisted members of military service 
while performing duty in same 
territory or possession of U.S. where 
they are residents is based on resi- 
dence and duty in same geographical 
area rather than on political status 
of area; therefore, change of Alaska 
from Territory to State does not 
affect restriction, and restriction 
would preclude payment of foreign 
duty pay to enlisted persons who 
are residents of Alaska while per- 
forming duty in State 

Hazardous duty generally: 
Incapacity period: 

Grace period commencement—com- 
mencement of 3-month grace period 
for continuation of hazardous duty 
pay prescribed in sec. 10 of E.O. No. 
10152. for members of uniformed 
services who bécome incapacitated 
as result of performance of hazardous 
duty should be uniformly deter- 
mined in connection with each type 
of hazardous duty and be in con- 
formance with principles in 16 Comp. 
Gen. 134 and 23 Comp. Gen. 449 in 
which it was held that for officer 
already qualified for aviation duty 
for month in which he was injured 
grace period commences on first of 
following month and where officer 
has not qualified for aviation pay 
for month in which he was injured, 
grace period commences on first of 


Entitlement to continuation of 
military hazardous duty pay 
during periods of incapacity result- 
ing from performance of hazardous 
duty after transfer under perma- 
nent change of station orders to 
medical activity for medical 
treatment depends on whether 
type of hazardous duty has specific 
assignment or attachment require- 
ment prescribed in 37 U.8.O. 235, 
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PAY—Continued 
Additional—Continued 
Hazardous duty generally—Continued 


Page | PAY—Continued 
Additional—Continued 
Sea duty: 
Vessels restricted to inland waters: 


Incapacity period— Continued 


Transfer effect—Continued 
301(d), or regulations promulgated 
pursuant thereto; however, if 
type of duty does not have specific 
attachment or assignment require- 
ment, permanent change of station 
orders do not affect member’s 
right to continue to receive haz- 
ardous duty pay during periods of 
incapacity not to exceed 3 months. 
Members of uniformed services who 
are incapacitated as result of per- 
formance of hazardous duty and 
who are transferred under tem- 
porary additional duty orders to 
medical activity for medical treat- 
ment may continue to receive 
hazardous duty pay not to exceed 
three months, and fact that 15-day 
limitation on temporary addi- 
tional duty for absences. from 
submarine duty was established 
is not applicable in connection 
with temporary additional duty 
transfers to medical activity for 
medical treatment...............- 


Proficiency: 
Change from enlisted to officer status— 


enlisted members of Navy or Marine 
Corps who are receiving proficiency 
pay at time of appointment to officer 
status under 10 U.8.C. 5586, 5589, and 
6596, are entitled under saved pay pro- 
visions of those sections to receive at 
least pay and allowances they were re- 
ceiving before their appointments as 
officers including proficiency pay, but 
if members do not continue to meet 
prescribed conditions of eligibility for 
proficiency pay after their appoint- 
ments their proficiency pay is not 


Retired pay adjustment. (See Pay, re- 


tired, proficiency) 


Transitional—although sec. 209 of Career 


Compensation Act of 1949, 37 U.S.C. 
240(a)(2), confers upon Secretaries of 
military departments broad and flex- 
ible authority to establish both num- 
ber of proficiency pay rates based on 
specia] military skill and amount of 
rates subject to specified maximum 
rates, it does not authorize payment 
of “transitional proficiency pay” 
which would not be based solely on 
proficiency and skill but would be in 
nature of saved pay for members of uni- 
formed service who on promotion in 
grade do not receive increase in total 
pay because of receipt in former grade 


Coast Guard patrol boats in the 83- and 
95-foot class which are used primarily 
for duty in inshore and coastal 
waters must be regarded as vessels 
restricted to inland waters within 
the meaning of Executive Order No. 
10168, which precludes sea-duty pay 
to enlisted members assigned to such 
boats, except when the vessels are 
in fact kept outside inland waters at 
least five percent of the time, and in 
absence of authority to waive the 
application of the Executive order or 
to remit erroneous sea-duty pay- 
ments made contrary to regulation, 
discontinuance of collection action is 
not authorized. 

In case actual hours of operation of 
Coast Guard patrol boats outside in- 
land waters for purpose of entitling 
enlisted members assigned to such 
boats to sea-duty pay cannot be defi- 
nitely established, determination by 
proper Coast Guard official having 
knowledge of operating areas and 
missions of number of hours of duty 
outside inland waters will be ac- 
ceptable provided that determina- 
tion is supported by evidence 


After expiration of enlistment: 
Naval enlisted men serving in foreign wa- 


ters: 


Increase inclusion: 


Death gratuity—the 25 percent increase 
provided under 10 U.S.C. 5540 for 
enlisted members of naval service 
who are retained on active duty on 
vessels in foreign waters after ex- 
piration of enlistment is special pay 
within definition of pay in 10 U.8.C. 
101(27), and, therefore, is for in- 
clusion in computation of death 
gratuity payment under 10 U.8.C. 


Disability retired pay—in view of re- 
quirement in 10 U.S.C. 1401 that re- 
tired pay for members of uniformed 
services relieved for disability under 
10 U.S.C. 1201 or members placed 
on temporary disability retired list 
under 10 U.S.C. 1202 be computed 
on monthly basic pay, 25 percent in- 
crease provided under 10 U.S.C. 5540 
for enlisted members of naval serv- 
ice who are retained on active duty 
on vessels in foreign waters after ex- 
piration of enlistment is not for in- 
clusion in computation of retired 


Duration—enlisted member of naval 
service who was in receipt of 25 per- 
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PAY—Continued 


After expiration of enlistment—Continued 
Naval enlisted men serving in foreign wa- 
tera—Continued 
Increase inclusion—Continued 

cent increase in pay authorized 
under 10 U.S.C. 5540 for members 
retained on vessels in foreign waters 
after expiration of enlistment and 
who was detached and returned to 
U.S. via other transportation is en- 
titled to 25 percent increase in basic 
pay until date of discharge which 
was accomplished within 30 days 
after arrival in U.S. 

During hospitalization, etc.—retention 
of enlisted members of naval service 
on active duty on vessels in foreign 
waters after expiration of enlistment 
under 10 U.S.C. 5540 is involuntary 
change in contractual relationship 
which gives rise to entitlement to 25 
percent increase in basic pay, where- 
as retention of members after expira- 
tion of enlistment for indefinite pe- 
riod while undergoing medical care 
or hospitalization under 10 U.S.C. 
5537 must be with member’s consent 
and for his benefit and element of in- 
voluntary retention ends; therefore, 
upon transfer to hospital for treat- 
ment increase under 10 U.S.C. 5540 
terminates, whether enlisted man 
is member of regular or reserve Com- 


Generally—the 25 percent increase in 
basic pay provided under 10 U.S.C. 
5540 for enlisted members of naval 
service who are retained on active 
duty on vessels in foreign waters 
after expiration of enlistment is 
accomplished upon payment and 
entitlement to any additional bene- 
fits based on such increased pay is 
dependent upon extent other laws 
specifically provide for inclusion of 


Leave—the 25 percent increase in basic 
pay received pursuant to 10 U.S.C. 
5540 by naval enlisted members who 
are retained on active duty on vessels 
in foreign waters after expiration of 
enlistment, not being considered 
base and longevity pay or allowances 
within meaning of séc. 4c, Armed 
Forces Leave Act of 1946, 37 U.S.C. 
33, is not for inclusion in computa- 
tion of payments for unused leave 
upon discharge or release from active 


Reenlistment bonus: 

Since reenlistment bonus under sec. 
207, Career Compensation Act of 
1949, is required to be computed 
without regard to rate of pay to 
which member is entitled when 
discharged, additional 25 percent, 
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After expiration of enlistment—Continued 

Naval enlisted men serving in foreign wa- 

tera—Continued 
Increase inclusion—Continued 
Reenlistment bonus—Continued 
of basic pay provided under 10 
U.S.C. 5540 for enlisted members 
of naval service who are retained 
on active duty on vessels in foreign 
waters after expiration of enlist- 
ment may not be included in reen- 
listment bonus payment..... ecace 
The 25 percent increase in pay pro- 
vided under 10 U.S.C. 5540 for 
enlisted members of naval service 
who are retained on active duty on 
vessels in foreign waters after ex- 
piration of enlistment is not basic 
pay and therefore is not for inclu- 
sion in computation of reenlist- 
ment bonus payment authorized 
under sec. 208, Career Compensa- 
tion Act of 1949, 37 U.S.C. 239, 
which provides that bonus in 
every instance is for computation 
on monthly basic pay to which 
enlisted member was entitled at 
time of discharge ae 
Severance pay—since 25 percent in- 
crease provided in 10 U.S.C. 5540 for 
enlisted members of naval service 
who are retained on active duty 
on vessels in foreign waters after 
expiration of enlistment is not part 
of momber’s basic pay and under 10 
U.S.C. 1212 disability severance pay 
is for computation in all instances on 
“monthly basic pay”, such per- 
centage increase is not for inclusion 
in computation of severance pay-.-- 
Courts-martial sentences—forfeiture prece- 
dence over other debts—authority for trans- 
fer of amounts representing forfeitures of 
pay and allowances or fines imposed by 
courts-martial sentences against members 
of uniformed services to Soldiers’ Home 
pursuant to 24 U.S.C. 44 requires transfer 
of only such amount which is in excess of 
debts owed to Govt. by member. 
Increases: 

Officers qualifying for increased rates for 
enlisted service. (See Pay, service 
credits, enlisted service) 

Retirement date determinations. (See 
Pay, retired, effective date, determina- 
tions under increase act of May 20, 
1958) 

Saved pay. (See Pay, saved) 

Medical and dental officers: 

One-year service requirement—exten- 
sions—medical and dental officers whose 
orders to active duty for periods of less 
than year are subsequently amended to 
extend active duty period to total of one 
year or more have met one-year pre- 
scribed service roquirement in sec. 203, 
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PAY—Continued 
Medical and dental officers—Continued 


Career Compensation Act of 1949, 37 
U.S.C. 234, for entitlement to special 
pay from date amended orders increase 
total active duty to more than one year... 


Service credits—training duty—pay pur- 


poses—training duty performed by 
medical and dental officers who are 
otherwise qualified for special pay under 
sec. 203, Career Compensation Act of 
1949, after Aug. 9, 1956, when definition 
of active duty was changed to include 
training duty by enactment into positive 
law of Title 10, U.S. Code, by act of 
Aug. 10, 1956, may be included in com- 
putation of length of active service in 
determination of rate of special pay 


Order of Secretary—authority vested in 
Secretaries of military departments to 
retain members of uniformed services on 
active duty or in one of certain reserve 
components under 10 U.S.C. 676 after 
members have qualified for retired pay 
under 10 U.S.C. 1331 was intended to have 
limited application to permit Secretaries 


to 


order member retained in service be- 


cause of some special qualification, ability, 


or 


situation; however, in those cases where 


members have been retained after qualifi- 
cation and there is doubt as to whether 
retention was effected by specific order 


or 


instruction, no question will be raised _.- 


Promotions—enlisted members—grades E-8 
and E-9—#service credits. (See Pay, 
service credits, enlisted service, com- 
missioned service inclusion.) 


Retention after age and service qualification: 
Increase pay entitlement: 


Although member of uniformed services 
who was retired following period of 
enlisted service in regular component 
after qualifying for retirement under 
10 U.S.C. 1331 is not entitled to retired 
pay credit for service as enlisted man 
under 10 U.8.C. 676, which authorizes 
additional retired pay credits only 
while in reserve status, member may 
retain pay and allowances for enlisted 
service but may not receive retired 


Member of uniformed services who was 
retired following assignment to reserve 
component and after qualification for 
retirement under 10 U.S.C. 1331 and 
who subsequently performed active 
duty is entitled to credit for service in 
reserve component, provided that 
member was validly retained in 
reserve component under 10 U.S.C. 
676; however, if member was validly 
retained in reserve component under 
10 U.8.C. 676 but performed active 
duty after retention ceased, he is only 
entitled to credit for service as of date 


Page | PAY—Continued 
Retention after age and service qualifica- 
tlon—Continued 

Increase pay entitlement— Continued 
Member of uniformed services who was 

retired following period of retention as 
member of reserve component under 
10 U.8.C. 676 after qualifying for re- 
tirement under 10 U.S.O. 1831 is 
entitled to credit in computation of 
retired pay for longevity, promotions 
and points for drills and for active duty 
for training, regardless of whether 
service was performed before or after 
date elected as effective date of retire- 
ment; however, member is not entitled 
to credit for service after qualification 
if he was not validly retained in reserve 
component under 10 U.S.C. 676, but 
pay for drills and pay and allowances 
for training may be retained but re- 
tired pay under 10 U.8.O. 1331 may not 
be paid for same day on which drill 
or active duty pay was received....... 
Member of uniformed services who was 
retired following retention in active 
duty status under 10 U.S.C. 676 after 
qualifying for retirement under 10 
U.8.0. 1831 is entitled to credit in 
computation of retired pay for all 
service and promotions, diless of 
whether service was performed before 
or after date elected as effective date of 
retirement; however, member is not 
entitled to credit for service after 
qualification if he was not validly re- 
tained on active duty under 10 U.S.C. 
676, but, irrespective of valid retention, 
member may keep pay and allowances 
accrued during active duty but may 
not receive retired pay for same period. 
Retired: 

Advancement on retired list—highest pay 
benefite—warrant officer who, at time of 
voluntary retirement, elects to be ad- 
vanced to higher commissioned grade 
but who, under sec. 14(f), Warrant 
Officer Act of 1954, receives retired pay 
based on warrant officer rank because 
such pay on day of retirement is greater 
than pay of commissioned rank is not 
thereafter precluded from entitlement 
to retired pay of higher rank whenever 
it exceeds retired pay of warrant officer 


Marital statue—retired Army officer— 
resident of Republic of Philippines— 
who designated his second wife on 
survivorship annuity option election 
form, but indicated that he had mar- 
ried before and that there was separa- 
tion by mutual 4greement, may not 
have such unsupported statements 
concerning prior marriage regarded 
as sufficient to overcome presumption 
of validity of second marriage which 


Page 
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Retired—Continued 
Annuity elections for dependents—Con. 
is shown to have been properly estab- 


Page | PAY—Coatinucd 
Retired—Continued 
Annuity elections for dependents—Con. 
Time for election: 


lished and consummated in absence of 
judicial determination or evidence 
establishing existence and validity of 
former marriage; therefore, should 
member die, no objection to annuity 
payments to designated widow would 


Readjustment of retired pay: 

In cases of retroactive adjustment of re- 
tired pay for members of uniformed 
services as result of holding in 
Seagrave v. U.S., 131 OC. Cls. 790, cost 
of survivors’ annuities under Uni- 
formed Services Contingency Op- 
tion Act of 1953 should be readjusted 
and based on new rate of retired pay. 

In determination of effective date of 
deductions from retired pay for 
survivors’ annuities under Uniformed 
Services Contingency Option Act of 
1953 for members who are entitled to 
retired pay adjustment as result of 
holding in Seagrave v. U.S., 131 
O. Cls. 790, retroactive date specified 
in amended orders or Nov. 1, 1953— 
effective date of act—whichever is 
later, must be used and deductions 
will be on basis of lower age than 
that originally used in computation 
of deductions. 


Termination: 


Divorce— Wisconsin divorce decree ob- 
tained by naval officer pursuant to 
Wisconsin statute, which provides 
that if either party dies within one- 
year period prior to finality of di- 
vorce, decree would be deemed to 
sever marriage relationship immedi- 
ately before such death, precludes 
divorced wife from becoming officer’s 
widow or legitimate beneficiary to 
be entitled to survivorship annuity, 
under Uniformed Services Contin- 
gency Option Act of 1953, which was 
elected by officer on behalf of his 
wife prior to divorce and, therefore, 
officer is entitled to full retired pay 
without deduction for cost of annuity 
upon entry of divorce decree 

Temporary disability retired list—de- 
termination that Naval Reserve 
officer who was on temporary dis- 
ability retired list was physically fit 
for active duty and removal of 
officer from retired list terminates 
his right to retired pay, notwith- 
standing that officer did not resign 
from service until later date, and, 
therefore, any protection for mem- 
ber’s dependents under Uniformed 
Services Contingency Option Act 


of 1953 was terminated at same time. 


retired pay status terminated. 


Record correction: 

Member of uniformed services who, 
contemporaneously with record 
correction action which retroac- 
tively placed member on tempo- 
rary disability retired list on date 
prior to Nov. 1, 1953—effective 
date of Uniformed Services Con- 
tingency Option Act of 1953—made 
survivor’s annuity option election 
on behalf of second wife to whom 
he was married after divorce ter- 
minated previous marriage on 
Aug. 31, 1955, must be regarded 
as having been retired member on 
Nov. 1, 1953, and since second wife 
was not eligible beneficiary on that 
date no annuity deductions are 
required to be made from mem- 
ber’s retired pay 

Rights of member of uniformed serv- 
ices whose records are corrected 
under authority in sec. 207, Legis- 
lative Reorganization Act of 1946, 
5 U.S.C, 191a, to show retroactive 
placement on temporary disability 
retired list are for determination on 
basis of laws in effect on such 
retroactive date, except with re- 
spect to survivor’s annuity election 
under Uniformed Services Con- 
tingency Option Act of 1953, 
which election may be made 
contemporaneously with correc- 
tion of records. 


Validity—an officer of uniformed services 


who has retired prior to Nov. 1, 1953— 
the effective date of Uniformed Serv- 
ices Contingency Option Act of 1953 
(mow 10 U.S.C. 1431-1444)—and who 
submitted two survivorship annuity 
election forms, with inconsistent op- 
tions, both designating wife to whom 
he was then married but indicating 
that he had been married to another 
but that there was separation by 
mutual agreement, may be regarded 
as retired member having spouse on 
effective date of act who, if living when 
he dies, could qualify as widow; there- 
fore, first election option is valid and 
by law failure of Govt. to make retired 
pay deductions requires collections of 
such underdeductions. 


Application: 
Death after application—in case of de- 


ceased member of uniformed services 
who filed application for retired pay 
under Ch. 67, Title 10 U.S. Code, and 
who would now be entitled, if living, to 
retroactive retired pay as result of 
holding in Seagrave v. U.S., 131 C. Cls. 
790, such retroactive retired pay 
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PAY—Continued 
Retired—Continued 
Application— Continued 
should be distributed to widow pur- 


suant to act of July 12, 1955, 37 U.S.C. 
361, unless deceased member had ex- 
ecuted beneficiary designation, in 
which case beneficiary would take 
before widow and all other potential 


Death prior to application—members of 
uniformed services who did not make 
application for retired pay under Ch. 
67, Title 10 U.S. Code, before their 
deaths had no perfected right to 
retired pay and no unpaid retired 
pay would be due upon death which 
could pass on to member’s beneficiary, 
heirs or estate 


Disability: 


Disability determination subsequent to 
release— Updike decision—holding in 
31 Comp. Gen. 78 to effect that officer 
who was released from active duty in 
1944 was entitled to credit for inactive 
service between date of release from 
active duty and effective date of 
retirement for disability, which was 
Sept. 10, 1949, date findings of dis- 
ability review board were approved, 
is inconsistent with decision 36 Comp. 
Gen. 516 which was based on Updike v. 
United States, 132 C,. Cls. 627, and 
which held that officer was entitled to 
retired pay from date of release from 
active duty even though facts which 
qualified him for disability retired 
pay were not determined by proper 
authority until later date, and will no 
longer be followed. 31 Comp. Gen. 


Discharge effect—retired enlisted mem- 
bers of Regular Navy who were in 
receipt of disability retired pay when 
undesirable discharges were issued are 
not entitled to receive disability 
retired pay thereafter, and subsequent 
change in character of discharge does 
not affect member’s status with 
respect to separation from service 

Members who served in higher rank 

than at retirement: 

Computation election method—retired 
pay computation provisions of sec. 
511, Career Compensation Act of 
1949, 37 U.S.C. 311, which are condi- 
tioned upon either laws in effect at 
time of retirement prior to Oct. 1, 
1949—effective date of act--or on 
basis of highest grade satisfactorily 
held, which means grade in which 
there is actual service, are not 
applicable to Reserve officers who 
held higher Reserve grades but who 
were retired prior to Oct. 1, 1949, 
for physical disability in their 


than at retirement—Continued 

Nondisability election—members of 
uniformed services who have elected 
nondisability retirements because 
of higher pay benefits due to higher 
Reserve grade may not reelect to be 
retired for disability in same Reserve 
grade as result of enlarged construc- 
tion of sec. 402, Career Compensa- 
tion Act of 1949 

Other than commissioned officere— 
warrant officers and enlisted mem- 
bers of regular components who 
have higher permanent Reserve 
grades at time of retirement or 
placement on temporary disability 
retired list may be considered within 
scope of disability retired pay com- 
putation provisions in sec. 402(d), 
Career Compensation Act of 1949, 
and in superseding provisions in 
10 U.S.C. 1372, which are applicable 
to members of uniformed services 
and, therefore, disability retired 
pay is for computation on basis of 
pay of higher permanent reserve 


Permanent v. temporary retired list— 
right of members of uniformed serv- 
ices who are entitled to disability 
retired pay computed on basis of 
higher permanent Reserve grade is 
equally applicable to members who 
are placed on permanent disability 
retired list as well as to those on 
temporary disability retired list... 


Reserve membership: 

Reserve warrant officers and enlisted 
members on active duty for more 
than 30 days who hold higher 
grades in Reserves than grade in 
which serving at time of placement 
on temporary disability retired list 
or when retired are entitled to 
have their retired pay computed 
on basis of higher Reserve grades 
provided that they have valid 
statuses in grade in which serving 
as well as in higher permanent 


Right of member of regular com- 
ponent who is entitled to disability 
retired pay computed on higher 
permanent Reserve grade does 
not of itself effect retirement in 
office to which higher grade 
normally appertains; therefore, 
retired pay computation provi- 
sions for Reserves in sec. 412(2), 
Career Compensation Act, or in 
10 U.S.C. 1333, are not for appli- 
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than at retirement—Continued | 

Retroactive entitlement—Reserve offi- 

cer whoretired for physical disability 

in active duty grade prior to Oct. 

1, 1949—effective date of Career Com- 

pensation Act of 1949—and who is 

receiving retired pay computed 
under sec. 402(d) of act but who held 
bigher Reserve grade at time of 
retirement is entitled to retired pay 
computed on higher Reserve grade; 
however, if officer elected not to 
come within retired pay computa- 
tion provisions of sec. 402(d), he is 
not entitled to benefits of such sec- 
tion by reason of broader construction 
of section to permit disability retired 
pay computations on basis of higher 

Reserve grade 

Status: 

Right of member of regular com- 
ponent who is entitled to dis- 
ability retired pay computed on 
higher permanent Reserve grade 
does not of itself effect retirement 
in office to which higher grade nor- 
mally appertains; therefore, retired 
pay computation provisions for 
Reserves in sec. 412(2), Career 
Compensation Act, or in 10 U.S.C. 
1333, are not for application 

Right of warrant officers and en- 
listed members of regular com- 
ponents to retired disability pay 
computed on higher permanent 
Reserve grades does not confer 
upon them rights of higher grade 
for other than pay computation 
purposes and they retain their 
Status as warrant officers of Regu- 
lar Army or enlisted men of Regu- 


Most favorable formula: 

Fact that officer was serving on 
active duty in enlisted status 
rather than under indefinite 
appointment as lieutenant colonel 
in Air Force Reserve on date of 
Placement on permanent dis- 
ability retired list does not affect 
right to have retired pay com- 
puted under formula most favor- 


Term “person” in 10 U.S.C. 1401 
whieh permits payment of mili- 
tary retired pay on basis of most 
favorable formula applies to all 
members whether enlisted, or 
commissioned officers or warrant 
officers whose retired pay is for 
computation under 10 U.S.C. 
1401 or any other provision ~* law. 


508698 O-59—62 


requirement in 10 U.S.C, 1401 that 
retired pay for members of uniformed 
services relieved for disability under 
10 U.S.C. 1201 or members placed on 
temporary disability retired list under 
10 U.S.C. 1202 be computed on month- 
ly basic pay, 25 percent increase pro- 
vided under 10 U.S.C. 5540 for enlisted 
members of naval service who are 
retained on active duty on vessels in 
foreign waters after expiration of 
enlistment is not for inclusion in 
computation of retired pay 
Temporary retired list: 
Readjustment under act of May 20, 
1958: 

Member of uniformed services who 
was placed on temporary dis- 
ability retired list prior to June 1, 
1958—effective date of military 
pay increase act of May 20, 1958— 
and who was permanently retired 
on May 31, 1958, is regarded as 
having been “retired under any 
provision of law” as term is used 
in sec. 4(b), act of May 20, 1958, 
at time of placement on temporary 
retired list or on date of retirement, 
whichever is earlier, and, there- 
fore, member is not entitled to 
recomputation of retired pay on 
basis of rates in act of May 20, 


Member of uniformed services who 
was placed on temporary disa- 
bility retired list prior to June 1, 
1958—effective date of military pay 
increase act of May 20, 1958—and 
who was permanently retired on 
May 31, 1958, is regarded as having 
been “retired under any provision 
of law’’ as term is used in sec. 4(b), 
act of May 20, 1958, at time of 
Placement on temporary retired 
list or on date of retirement, which- 
ever is earlier, and, therefore, 
member is not entitled to recom- 
putation of retired pay on basis of 
rates in act of May 20, 1958. 

Members of uniformed services who 
were placed on temporary disa- 
bility retired list prior to June 1, 
1958—effective date of military 
pay increase act of May 20, 1958— 
entered retired status and became 
entitled to retired pay at time of 
placement on retired list so that 
permanent retirement after May 
31, 1958, does not entitle members 
to more than 6 percent increase in 
retired pay under act of May 20, 
1958; however, nothing in act of 
May 20, 1958, precludes retired 
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Disability—Continued 
Temporary retired list—Continued 
Readjustment under act of May 20, 
1958—Continued 
adjustment if percentage of disa- 
bility at time of placement on disa- 
bility retired list is changed at 
time of permanent retirement 
Termination of status—determination 
that Naval Reserve officer who was 
on temporary disability retired list 
was physically fit for active duty and 
removal of officer from retired list 
terminates his right to retired pay, 
notwithstanding that officer did not 
resign from service until later date, 
and, therefore, any protection for 
member’s dependents under Uni- 
formed Services Contingency Op 
tion Act of 1953 was terminated at 
same time retired pay status termi- 


Warrant officers: 

Reserve warrant officers and enlisted 
members on active duty for more 
than 30 days who hold higher grades 
in Reserves than grade in which 
Serving at time of placement on 
temporary disability retired list or 
when retired are entitled to have 
their retired pay computed on basis 
of higher Reserve grades provided 
that they have valid statuses in 
grade in which serving as well as in 
higher permanent grades 

Warrant officers and enlisted members 
of regular components who have 
higher permanent Reserve grades 
at time of retirement or placement on 
temporary disability retired list may 
be considered within scope of disa- 
bility retired pay computation pro- 
visions in sec. 402(d), Career Com- 
pensation Act of 1949 and in super- 
seding provisions in 10 U.S.C. 1372, 
which are applicable to members of 
uniformed services and, therefore, 
disability retired pay is for compu- 
tation on basis of pay of higher per- 
manent Reserve grade 

Effect of act of September 1, 1954, prohibit- 
ing payment to persons convicted of 
certain offenses—although determina- 
tion of whether former Navy member 
transferred to Fleet Reserve and in 
receipt of retainer pay at time of convic- 
tion for misappropriation of funds as 
accountable officer of commissary store 
is subject to act of Sept. 1, 1954, 5 U.S.C. 
740b-7401, which prohibits payment of 
retainer pay after conviction of certain 
crimes cannot be made in absence of 
more information, if act is applicable 
receipt of retainer pay would terminate 
at time of conviction and would not be 


Effect of act of September 4, 1954, prohib- 
iting payment to persons convicted of 
certain offenses—Continued 
available for withholding under 5 U.8.C. 
82 to satisfy debt of employee. 
Court-martial offenses: 

Evidence—in determination of 
whether offenses of which person is 
convicted by court-martial would 
come within scope of act of Sept. 1, 
1954, 5 U.S.C. 740c(2), which bars 
entitlement to retired pay, only 
charges and specifications on which 
accused is tried and convicted as 
shown in record of trial may be used, 
and unless court-martial trial record 
shows that accused was charged and 
convicted of offense which is pun- 
ishable by death or confinement in 
excess of 1 year and which is anal- 
ogous to one of civil nature it is not 
within scope of act. 

Jurisdiction—test of whether military 
offense is felony within scope of act 
of Sept. 1, 1954, 5 U.S.C. 740b, which 
bars entitlement to retired pay, is 
not actual punishment imposed, but 
punishment imposable under Man- 
ual for Courts-Martial, 1951, and it 
is immaterial whether court-martial 
before which accused is brought to 
trial has jurisdiction to impose 
maximum punishment 

Evidence: 

If, in court-martial trial because plea 
of guilty is made, there is no evidence 
to indicate whether offense was com- 
mitted in capacity of officer or em- 
ployee of Govt. within scope of sec. 
1, cl. 2, act of Sept. 1, 1954, 5 U.S.C. 
740c(2), which precludes payment of 
annuity or retired pay benefits to 
officers or employees convicted of 
felonies, the question as to whether 
other allied papers show sufficiently 
that felony was committed in exer- 
cise of some office or authority should 
be submitted for decision with com- 
plete statement of facts 

Where charges and specifications in 
court-martial proceeding fail to show 
that offense of which member is ac- 
cused was committeed in capacity of 
officer or employee of Govt., but dur- 
ing trial evidence is developed that 
offense was committed in exercise of 
some office or authority and accused 
has opportunity to hear and answer 
evidence prior to convitction, such 
evidence properly may be considered 
in determining whether member was 
convicted of offense within scope of 
sec. 1, cl. 2, act of Sept. 1, 1954, 5 
U.S.C. 740¢(2), which precludes pay- 
ment of annuity or retired pay bene- 
fits to officers or employees con- 
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victed of felonies committed under 
circumstances involving or relating 
to exercise of authority, influence, 
power or privileges as officer or em- 


Determinations under increase act of 
May 20, 1958—Army officer who was 
issued retirement orders purporting to 
take effect on May 31, 1958, subject 
to Uniform Retirement Date Act of 
April 23, 1930, 5 U.S.C. 47a, which 
precludes placement on retired list 
prior to June 1, 1958, is regarded as con- 
tinuing in active-duty status through 
May 31, 1958, and as being retired on 
June 1, 1958—effective date of Armed 
Forces salary increase act of May 20, 
1958; therefore, retired pay is for com- 
putation under sec. 4(b) of act, ap- 
plicable to members retired on June 1, 
1958, rather than under sec. 7(b) appli- 
cable to members retired on day before 
effective date of salary increase act... 

Mandatory—since retirement of officers 
of uniformed services who complete 28 
years of service computed as prescribed 
in 10 U.S.C. 8927(a) is mandatory 
under 10 U.S.C. 8916 on 30th day after 
completion of service, subject to Uni- 
form Retirement Date Act of April 23, 
1930, 5 U.S.C. 47a, which makes re- 
tirement effective on first day of month 
following month in which retirement 
would otherwise be effective and 
which requires that retired pay be 
computed as of date retirement would 
have occurred, there is no authority 
for credit of service performed after 
mandatory retirement date for lon- 
gevity pay purposes 

Senate confirmation—long-standing rule 

that appointments made by President, 

by and with advice and consent of 

Senate, do not take effect until issu- 

ance of commissiom after Senate con- 

firmation is applicable to appoint- 
ments under 10 U.S.C. 5233, which 
provides that upon retirement officer 
who served in grade of admiral or vice 
admiral may be appointed by Presi- 
dent, by and with advice and consent 
of Senate, to highest grade held by him 
on active list; therefore, appointment 
of naval officer to grade of vice admi- 
ral under 10 U.S.C. 5233 may not be 
made retroactive to effective date of 
retirement, notwithstanding that there 
was insufficient time before adjourn- 
ment of Senate for confirmation, and 
there is no authority for payment of re- 
tired pay prior to date of commission... 


340 


tired pay under Title III of Army and 
Air Force Vitalization and Retirement 
Equalization Act of 1948, upon ap- 
proval of application for retired pay, 
will be considered to accrue from date 
member qualifies by reason of age and 
service for such pay in consonance 
with holding in Seagrave v. U.S., 131 
C. Cls. 790, subject, however, to 
Uniform Retirement Date Act, 5 
U.S.C. 47a, which postpones right to 
first day of month following month in 
which member qualifies, if qualifica- 
tion is after Dec. 31, 1948. 
Applicability: 

Holding in decision of Comptroller 
General, 37 Comp. Gen, 653, with 
respect to effective date for retired 
pay under Title III of Army and 
Air Force Vitalization and Retire- 
ment Equalization Act of 1948, is 
applicable to all members who 
qualify by reason of age and service 
under act and under provisions of 
10 U.S.C. 1331 and is not limited 
to members who met age and serv- 
ice requirements on or prior to 
June 28, 1948—date of Army and 
Air Force Vitalization and Re- 
tirement Equalization Act of 


Member of uniformed services who 
is retained on active duty pursuant 
to 10 U.S.C. 676, after qualifying 
for retired pay under 10 U.S.C. 
1331, may subsequent to retirement 
elect earlier date for retirement 
which is within or prior to such 
period of retention. 

Member of uniformed services who 
was retired following period of ac- 
tive duty after qualifying for re- 
tirement under 10 U.S.C. 1331 
may elect as retirement date the 
date of qualification or any sub- 
sequent date during period of active 


Later date stipulation—under decision 
of Comptroller General, 37 Comp. 
Gen. 653, members of uniformed 
services are entitled, upon filing ap- 
plication therefor, to retired pay 
under Title III of Army and Air 
Force Vitalization and Retirement 
Equalization Act of 1948 from date 
of qualification for such pay or from 
later date stipulated in application, 
subject, in either event, to Uniform 
Retirement Date Act in cases where 
effective date of entitlement is after 
Dec. 31, 1948, prior inconsistent de- 
cisions were modified accordingly-.. 





946 INDEX DIGEST 


PAY—Continued 
Retired—Continued 
Effective date—Continued 
Subsequent application effect—Con. 


Page | PAY—Continued 
Retired—Continued 
Fleet reservists: 
Active duty after retirement: 


Time for filing claims—accrual date 
for claims by members of uniformed 
services qualifying for retired pay to 
and including Dec. 31, 1948, pay 
under Ch. 67, Title 10 of U.S. Code 
being Jan. 1, 1949, the 10-year statute 
of limitations for consideration of 
claims against U.S. in 31 U.S.C. 237 
precludes consideration of claims 
filed after Jan. 1, 1949 


Waiver of retroactive retired pay—mem- 


bers of uniformed services who already 
are retired under Title III of Army and 
Air Force Vitalization and Retirement 
Equalization Act of 1948 may elect 
dates originally retired as effective 
dates of retirement, relinquishing all 
claims to retroactive retired pay under 
doctrine of Seagrave v. U.S., 131C. 
4 


Election of pay computation method: 
Greater benefite under other acts: 


Although retired members of uni- 
formed services whose status brings 
them under retired pay provisions 
of ser. 511, Career Compensation 
Act of 1949, 37 U.S.C. 311, were en- 
titled to recomputation of retired pay 
if conditions changed so that one 
methed of computation produced 
greater amount of retired pay than 
method under which pay was then 
being computed, under Career In- 
centive Act of 1955, effective Apr. 1, 
1955, no further recomputations of 
retired pay between methods (a) and 
(b) were proper and retired pay 


Enlisted member of Navy who was 
transferred to Fleet Reserve with 
slightly more than 20 years of serv- 
ice on Sept. 24, 1948, who was placed 
on retired list by reason of physical 
disability on Sept. 1, 1954, and ad- 
vanced concurrently to rank of com- 
missioned officer, and whose retired 
pay status became fixed as of Apr. 1, 
1955, effective date of Career Jncen- 
tive Act of 1955, under method (a) 
of sec. 511, Career Compensation 
Act of 1949, was not eligible upon 
completion of 30 years of service on 
Sept 3, 1958, to be transferred to re- 
tired list or advanced on retired list; 
hence, right to retired pay is not 
governed by sec. 3(c), Armed 
Forces salary increase act of May 20, 
1958, effective June 1, 1958, and he 
may not receive additional 6 percent 
increase thereunder from Sept. 4, 


Election time: 

Although in construing requirement 
for timely retired pay elections by 
Fleet Reservists under sec. 9, act of 
Aug. 10, 1946, it was held that elec- 
tions made prior to Jan. 1, 1948, 
would be considered timely, that 
date should not be considered 
controlling where through admin- 
istrative error or confusion election 
was received subsequent to Jan. 
1, 1048, and retired pay adjust- 
ments may be made on basis of 
elections received in administra- 
tive office within reasonable time 
after member is furnished ade- 
quate election information. 

Navy enlisted members transferred 
to Fleet Reserve who qualify for 
increased retired or retainer pay 
under Naval Reserve Act of 1938, 
as amended by act of Aug. 10, 1946, 
but who did not make timely 
election to have retired pay com- 
puted under either 1946 act or 
under law in effect prior thereto 
are not precluded by delay in de- 
termination of effect of act or by 
operation of ten-year statute of 
limitations, 31 U.S.C. 7la, from 
having retainer or retired pay ad- 
justed at this time, retroactive to 
date of act, with appropriate in- 
creases including counting of 
service as provided in sixth pro- 
viso of sec. 204, 1946 act. 


Enlisted members transferred from in- 


active status: 

In computation of retainer pay for en- 
listed members of uniformed services 
who are transferred to Fleet Reserve 
or Fleet Marine Corps Reserve, pur- 
suant to 10 .U.8.C. 6330(b) as 
amended by act of Aug. 1, 1958, P.L. 
85-583, which extended to career 
reservists the retirement benefits 
applicable to regular personnel, the 
rate of active duty pay in effect at 
time of transfer governs and, in 
absence of any condition that mem- 
ber be serving on active duty at 
time of transfer, such rate is appli- 
cable even though member was in 
inactive duty status and not serving 
on active duty at time of transfer... 

When enlisted member of Marine 
Corps Reserve who was in inactive 
duty status for several years when 
he became entitled to retainer pay 
upon transfer to Fleet Marine Corps 
Reserve under 10 U.S.C. 6330(b), as 
amended by act of Aug. 1, 1958, 
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active status— Continued 

P.L. 85-583, and who is thereafter 
placed on Retired Reserve list of 
enlisted men of Marine Corps under 
10 U.S.0. 6331 and advanced to grade 
of second Heutenant under 10 U.8.C. 
6151, retired pay is to be computed 
on rate of basic pay of second lieu- 
tenant in effect at time of transfer, 
notwithstanding he was not in active 
duty pay status on that date 


Service credits: 


Enlisted member of Navy who, at time 
of transfer to Fleet Reserve, had 
slightly more than 20 years of active 
Federal service—which includes 
credit as full four years of service 
each for minority enlistment and 
short-term enlistments terminated 
on Sept. 25, 1934, and Sept. 23, 1938— 
may have multiplier factor of 20 used 
in computation of retainer pay pur- 
suant to formiiia in sec. 204 of Naval 
Reserve Act of 1938, for period prior 
to Sept. 30, 1949; however, in re- 
computation of retainer pay, atten- 
tion is directed to procedures relating 
to statutory limitations on claims 
prescribed in 4 GAO 2025........-. 

Enlisted member of Navy who on 
transfer to Fleet Reserve on July 2, 
1950, had retainer pay computed on 
basis of 21 years of service for per- 
centage multiple purposes under sec. 
204 of Naval Reserve Act of 1938 
may, if records are corrected under 10 
U.S.C. 6332 to show completion of 21 
years, 6 months and 3 days active 
Federal service, have 22 years of serv- 
ice used as percentage multiplier 
factor for determination of retainer 
pay. 

Enlisted member of Navy who on 
transfer to Fleet Reserve on July 1, 
1950, received retainer pay under sec. 
204 of Naval Reserve Act of 1938 is 
entitled to credit for constructive 
service for minority enlistment in 
determination of multiplier factor 
for retainer pay recomputation 

Fleet reservist who at time of transfer 
to retired list of Regular Navy on 
Nov. 1, 1956, and advancement in 
rank had retainer pay computed on 
basis of multiplier factor of 20 repre- 
senting number of years of active 
Federal service, including construc- 
tive service credit for minority and 
short term enlistments, may, pur- 
suant to 10 U.8.0. 6151(c), have same 
multiplier factor of 20 used in compu- 
tation of retired pay effective from 
Nov. 1, 1956 


Fleet reservist who has completed 21 
years, 4 months, and 29 days actual 
service at time of transfer to Fleet 
Reserve on Nov. 1, 1957 may, under 
10 U.S.C. 6330 and 6332, be credited 
with 21 years, 11 months, and 11 days 
of service for transfer and percentage 
multiple purposes by inclusion of 
constructive service credit for minor- 
ity and short term enlistments; how- 
ever, there is no authority for credit- 
ing member with more than actual 
service time in enlistments—21 
years, 4 months and 29 days—for 


In consonance with conclusion in 
White v. U.S., 121 C. Cls. 1, that 
term “active Federal service’ in 
second sentence of sec. 204 of Naval 
Reserve Act of 1938 relating to multi- 
plier factor to be used in determina- 
tion of rate of retainer pay should be 
accorded same construction as identi- 
cal phrase in first sentence of 204 re- 
lating to eligibility for transfer to 
Fleet Reserve, which includes, by 
reason of sec. 202, authority to credit 
minority enlistments as full four 
years of active service, decision will 
be construed as holding that con- 
structive service for minority enlist- 
ments should be included in deter- 
mining multiplier factor to be used 
in computation of retainer pay pur- 
suant to formula in sec. 204. Deci- 
sions to contrary will no longer be fol- 
lowed. (27 Comp. Gen. 238, B-125814, 
Sept. 6, 1957, and others overruled) .. 


Status of pay: 


Holding in Mulholland v. U.S., C. Cis. 
No. 172-55, decided July 12, 1957, in 
which disability compensation un- 
der Federal Employees’ Compensa- 
tion Act, 5 U.S.C. 751, was con- 
sidered as one of allowances of 
civilian employment Naval Reserve 
members were entitled to receive un- 
der sec. 4 of Naval Reserve Act of 
1938, and in which retainer pay was 
considered payment for services ac- 
tually performed by Fleet reservist 
within exception to dual payment 
prohibition in sec. 7(a) of Federal 
Employees’ Compensation Act, 5 
U.S.C. 757(a), may ve followed as 
precedent for concurrent payment 
of retainer pay and disability com 
pensation for periods prior to Dec. 31, 
1952—effective date of repeal of sec. 4 
of Naval Reserve Act of 1938 and 
date Fleet Reserve ceased to be part 
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Status of pay—Continued 
Retired pay received by member of 
Regular Navy while on retired list 
may not be regarded as pension nor 
as pay for services actually performed 
within exception to dual payment 
prohibition in sec. 7(a) of Federal 
Employees’ Compensation Act, 5 
U.S.C. 757(a), and, therefore, con- 
current payment of disability com- 
pensation and retired pay is pro- 
hibited 
Grade, rank, etc., at retirement—enlisted 
status—term “‘person” in 10 U.S.C. 1401 
which permits payment of military re- 
tired pay on basis of most favorable 
formula applies to all members whether 
enlisted, or commissioned officers or war- 
rant officers whose retired pay is for 
computation under 10 U.S.C. 1401 or 
any other provision of law 
Honorary Reserve service—prohibition in 
subsec. 202(b) of Career Compensation 
Act of 1949, 37 U.S.C. 233(b), against 
credit of inactive retired service for 
purpose of increasing retired pay while 
on retired list is inapplicable to initial 
grant of retired pay which is expressly 
authorized by law, and, therefore, 
Reserve officer who has served on 
Honorary Retired List and who is 
serving on Retired Reserve List at time 
he is granted retired pay may have in- 
active retired service credited for basic 
pay purposes in computation of active 
duty pay on which retired pay under 
10 U.S.C. 1401 is based 
Increases under act of May 20, 1958: 
Active service after retirement: 
Member of reserve component of 
services who, after qualification by 
reason of age and service for retired 
pay under 10 U.S.C. 1331, is recalled 
to extended active duty for more 
than year did not cease to be member 
of reserve component on account 
of grant of retired pay and, there- 
fore, regardless of law under which 
he became entitled to retired pay, he 
is to be regarded as member who 
prior to effective date of military 
pay increase act had been entitled to 
retired pay within meaning of sec. 
3(b) of act of May 20, 1958, for 
entitlement upon release to re- 
computation of pay based on new 


Retired pay recomputation provision 
in sec. 3(b) of act of May 20, 1958, 
for members who became entitled 
to retired pay prior to June 1, 1958— 
effective date of act—and who 
perform active duty for at least 
year after retirement and are released 


Increases under act of May 20, 1958—Con. 
Active service after retirement—Con. 

subsequent to June 1, 1958, is an 
exception to prohibition against 
increased retired pay in sec. 3(a) 
and is for application only when 
there is increase in retired pay; 
therefore, even though retired 
member was on active duty on 
May 31, 1958, retired pay to which 
entitled on May 31, 1958, is retired 
pay rate without regard to grade in 
which member was then serving; 
however, if, under saved pay in 
sec. 10(1) of act and under 10 U.S.C, 
1402(a), retired pay is increased, 
then recomputation under most 
favorable method is required 

Saved pay provisions in sec. 10, 
military pay increase act of May 
20, 1958, operate independently for 
active duty pay and for retired pay 
so that under sec. 10(1) retired 
member is saved only retired pay 
to which entitled on May 31, 1958— 
day before effective date of act 

Since member of uniformed services 
who was eligible for retired pay on 
May 31, 1958—day before military 
pay increase act of May 20, 1958— 
and who served on active duty for 
less than year subsequent to retired 
pay eligibility prior to release after 
June 1, 1958, is entitled under saved 
provisions in sec. 10(1) of 1958 act to 
retired pay to which entitled on May 
31 (including under 10 U.S.C. 1402(a) 
active duty through that date in 
multiplier factor) plus 6 percent or 
by reason of active service after re- 
tirement, he is entitled to computa- 
tion of retired pay on basis of retired 
psy grade and rates as of May 31, 
multiplied by product of 24% times 
number of years of service creditable 
on multiplier factor; the most favor- 
able method may be used 

Since member who is entitled to 
retired pay on May 31, 1958—day 
before effective date of act of May 
20, 1958—but who is serving on 
active duty in same grade and is 
subsequently released after one 
year is entitled under 10 U.S.C. 
1402(a) to have retired pay computed 
on saved pay of retired grade on 
release from active duty, but is not 
entitled to have retired pay to which 
entitled on May 31 increased by 6 
percent if there is included all active 
duty after retirement through date 
of release in multiplier factor; or 
under 10 U.S.C. 1402(b) to retired 
pay on basis of active duty pay of 
retired grade on May 31, multiplied 
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Active service after retirement—Con. 
by 24 times years of service then 
creditable in multiplier factor times 
6 percent; or under sec. 3(b), is 
entitled to have retired pay com- 
puted on active duty pay of retired 
grade on date of release multiplied 
by product of 24 times years of 
service then creditable in multiplier 
factor under 10 U.S.C. 1402(a); the 
method most favorable to member 


Disability—temporary retired list. (See 
Pay, retired, disability, temporary re- 


tired list, readjustment under act of 


May 20, 1958) 
Generals, admirals, etc.: 

General or lieutenant general with 
less than 30 years of service who is 
retired for physical disability and 
who has not served on active duty 
after retirement for at least 180 days 
is entitled, under military pay in- 
crease act of May 20, 1958, to increase 
of 6 percent of retired pay to which 
member was entitled on May 31, 
1958; however, in case member has 
180 days of service after retirement, 
retired pay must be computed under 
sec. 7 (b) and (c), act of May_ 20, 
1958, but if recomputation is less 
than retired pay officer was receiving 
on May 31, 1958, recomputation 
under secs. 7 (b) and (c) of act is 
not applicable. Modified by 38 
Comp. Gen. 701 

Three- and four-star generals and 
admirals who were retired on 


May 31, 1958—effective date of 


military pay increase act of May 20, 


1958—and who qualify under pro- 


visions of subsecs. 7 (b) and 7 (c) 


of 1958 act, 37 U.S.C. 232 note, are 
entitled to have retired pay com- 
puted on basis of basic active duty 


pay rates in effect on May 31, 1958, 
for officers in pay grade 0-8, with 


cumulative years of service credit- 


able on that date, prescribed in 


Career Incentive Act of 1955 rather 


than on basic rate of pay prescribed 

in act of May 20, 1958. 38 Comp. 
Gen. 281, modified 

Lieutenant generals or vice admirals— 

increased retired pay benefits provided 

in sec. 7(d) of act of May 20, 1958, 

for officers who are entitled to retired 


pay on day before effective date of 


act—June 1, 1958—and who before 


that date served for at least 180 days in 
grade of lieutenant general—are ap- 
plicable to all qualified retired officers 


without regard to basis on which they 
were originally retired or on basis on 


which retired pay was computed; 
therefore, retired Army officer who 
on May 31, 1958, was in receipt of 
retired pay computed at 75 percent 
of pay of lieutenant general with over 
30 years of service and who served for 
more than 180 days is entitled on 
June 1, 1958, to retired pay computed 
under sec. 7(d) 

Retired enlisted member retiring as 
officer—member of uniformed services 
who, upon application, is discharged 
from retired enlisted status and retired 
as officer under 10 U.S.C. 8911 on 
Aug. 31, 1958, is not precluded by 
reason of concurrent enlisted and 
commissioned status in Reserves from 
having concurrent Reserve commis- 
sioned service credited in determina- 
tion of percentage multiple for retired 
pay purposes and, with respect to 
basic pay rates, member is considered 
as having become entitled to retired 
pay before June 1, 1958—effective 
date of military pay increase act of 
May 20, 1958—and after that date as 
transferred to retired list in higher 
grade under sec. 3(c), 37 U.S.C. 232 
note, so that retired pay is for computa- 
tion at former rates in effect on May 31, 


Subsequent transfer to retired list: 
Enlisted member of Navy who was 
transferred to Fleet Reserve with 
slightly more than 20 years of service 
on Sept. 24, 1948, who was placed on 
retired list by reason of physical dis- 
ability on Sept. 1, 1954, and advanced 
concurrently to rank of commissioned 
officer, and whose retired pay status 
became fixed as of Apr. 1, 1955, effective 
date of Career Incentive Act of 1955, 
under method (a) of sec. 511, Career 
Compensation Act of 1949, was not 
eligible upon completion of 30 years of 
service on Sept. 3, 1958, to be trans- 
ferred to retired list or advanced on 
retired list; hence, right to retired pay 
is not governed by sec. 3(c), Armed 
Forces salary increase act of May 20, 
1958, effective June 1, 1958, and he 
may not receive additional 6 percent 
increase thereunder from Sept. 4, 


Retired pay status of member of Fleet 
Reserve who became entitled to 
retainer pay prior to June 1, 1958, 
effective date of act of May 20, 1958, 
and who upon completion of 30 years 
of service is transferred to retired list 
on or subsequent to June 2, 1958, 
under 10 U.S.C. 6331(a), as amended, 
and concurrently advanced on retired 
list to higher grade is limited by sec. 
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Increases under act of May 20, 1958—Con. 


3(c), Armed Forces salary increase 
act of May 20, 1958, which entitles 
member to basic rates prescribed in 
Career Compensation Act of 1949, 
and in effect on May 31, 1958, plus 
6 percent of such pay 
Proficiency pay—enlisted members of 
uniformed services who, at time of 
retirement, are receiving proficiency 
pay under sec. 209(a)(1), Career Com- 
pensation Act of 1949, 37 U.S.C. 240(a) 
(1), which provides for advancement of 
qualified enlisted men to higher pay 
grades, are entitled to have basic pay of 
higher grade used in computation of 
retired pay; however, enlisted members 
of uniformed services who, at time of 
retirement, are receiving proficiency pay 
under sec. 209(a) (2) of the act, 37 U.S.C. 
240(a)(2), which provides for payments 
at stipulated monthly rates, are con- 
sidered to be in receipt of special pay 
which accrues independently of basic 
pay, and is not for inclusion in retired 


Computation on other than years of 
service—members of uniformed serv- 
ices who had retired pay computed on 
basis other than years of service at 
time of retirement and who, following 
period of active duty are released 
from service after Oct. 1, 1949— 
effective date of Career Compensation 
Act of 1949—are not precluded from 
having retired pay computed on basis 
of sec. 516 of act applicable to members 
whose retired pay was computed on 
basis of years of service, and in de- 
termination of years of service credit- 
able to such members only service 
which was creditable under laws in 
effect at time of member’s retirement 
may be counted for percentage mul- 
tiple purposes for increases in retired 


More than one re-retirement—in ab- 
sence of court decision on application 
of retired pay computation provisions 
in sec. 516, Career Compensation Act 
of 1949, to World War I officers who 
served on active duty after Oct. 1, 
1949—effective date of act—or on 
application of re-retirement concept to 
officer who was re-retired before that 
date and then after second period of 
active duty afver that date was again 
released from service, member would 
not be entitled to increased retired pay 
on account of active duty performed 
after first re-retirement 

Prior to June 1, 1942—re-retirement con- 
cept which has been applied by C. Cls. 
in Gordon, Field and Sherfey cases (134 


Re-retirement—C ontinued 

O. Cls. 80, C. Cls. Nos. 525-53 and 

824-56) to bring members of uniformed 

services who were retired following 

military service prior to Nov. 12, 1918, 

and who again served on active duty 

after retirement within retired pay 
provisions of 4th par. of sec. 15, Pay 

Readjustment Act of 1942, which 

provides retired pay benefits for offi- 

cers “hereafter (June 1, 1942) retired,” 
will be followed in similar cases in- 
volving application of sec. 15 of act... 
Reserviste—disability—higher grade. (See 
Pay, retired, disability, members who 
served in higher rank than at retirement) 
Retention after age and service qualifica- 
tion: 

Authority in 10 U.S.C. 676 for retention 
of members of uniformed services in 
service after qualification by reason of 
age and service for retirement pay 
under Chap. 67 of Title 10 of U.S. 
Code establishes exception to general 
requirements of other provisions of 
law for mandatory discharge or trans- 
fer because of age and, therefore, 
members are entitled to credit for such 
service. 38 Comp. Gen. 146, modified. 

Authority vested in secretaries of mili- 
tary services under 10 U.S.C. 676 to 
retain members on active duty after 
they have qualified for retired pay 
under Ch. 67, Title 10 U.S, Code is 
broad enough to permit retention on 
active duty of members of reserve 
components who were retained on 
active duty solely to establish eligi- 
bility for retired pay under 10 U.S.C. 
1331 and active duty performed after 
qualification by reason of age and serv- 
ice for retired pay may be credited for 
retirement under 10 U.8.C. 3911 

Increase pay entitlement: 

Inactive duty training performed by 
member after qualification for re- 
tired pay under Ch. 67, Title 10 U.S. 
Code, ts creditable to increase retired 
pay only if member is retained in 
reserve component other than those 
listed in 10 U.S.C. 1332(b) and such 
retention is by order of Secretary 
concerned prescribed in 10 U.S.C. 


Members of uniformed services who 
are already qualified for retired pay 
under Ch. 67, Title 10 of U.8. Code 
and who are retained in service 
pursuant to 10 U.S.C. 676 may 
continue to accumulate service credit 
and increase monthly basic pay 
factor under 10 U.S.C. 1401 subject 
only to restrictions applicable to 
reserve officers in 50 U.S.C. 1393(a). 
Modified by 38 Comp. Gen. 243.... 
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Retention after age and service qualifice- 
tion—Continued 
Increase pay entitlememt— Continued 

Active service performed by members 
of uniformed services who are re- 
tained in service after meeting eligi- 
bility requirements for retired pay 
under Title III of Army and Air 
Force Vitalization and Retirement 
Equalization Act of 1948 is creditable 
for Service purposes as well as for 
inclusion for basic pay purposes ip 
computation of retired pay under 10 
Wt Ei itinisnescediniaaeieetbess 

Order of Secretary: 

In absence of secretarial order under 
10 U.8.C. 676 for retention in uni- 
formed services of members who ure 
eligible for retired pay under Ch. 67, 
Title 10 U.S. Code, additional serv- 
ice credits would not be authorized. 

Retention in uniformed service of 
members who qualify for retired 
pay by reason of meeting statutory 
age and service requirements upon 
order of Secretary as prescribed in 
10 U.S.C, 676\may be accomplished 
by any method deemed appropriate, 
whether by general directives or 


Service credits. (Sce Pay, service credits) 
Status of pay: : 
Holding in Mulholland v. U.S., C. Cis. 
No. 172-55, decided July 12, 1957, in 
which disability compensation under 
Federal Employees’ Compensation 
Act, 5 U.S.C. 751, was considered as 
one of allowances of civilian employ- 
ment Naval Reserve members were 
entitled to receive under sec. 4 of 
Naval Reserve Act of 1938, and in 
which retainer pay was considered 
payment for services actually per- 
formed by Fleet reservist within excep- 
tion to dual payment prohibition in 
sec. 7(a) of Federal Employees’ Com 
pensation Act, 5 U.S.C. 757(a), may 
be followed as precedent for concurrent 
payment of retainer pay and disability 
compensation for periods prior to 
Dec. 31, 1952—effective date of repeal 
of sec. 4 of Naval Reserve Act of 1938 
and date Fleet Reserve ceased to be 
part 
Retired pay received by member of 
Regular Navy while on retired list 
may not be regarded as pension nor 
as pay for services actually performed 
within exception to dual payment pro- 
hibition in sec. 7(a) of Federal Employ- 
ees’ Compensation Act, 5 U.8.C. 
757(a), and, therefore, concurrent 
payment of disability compensation 
and retired pay is prohibited 


146 


Termination—discharge—discharge issued 
to enlisted man on retired list of Regular 
Navy evidences separation from service 
and terminates right to retired pay on 


Warrant officers—higher rank—election— 
warrant officer who, at time of voluntary 
retirement, elects to be advanced to 
higher commissioned grade but who, 
under sec. 14(f), Warrant Officer Act of 
1954, receives retired pay based on 
warrant officer rank because such pay 
on day of retirement is greater than pay 
of commissioned rank is not thereafter 
precluded from entitlement to retired 
pay of higher rank whenever it exceeds 
retired pay of warrant officer rank 


Saved: 


Abeence without leave: 

Members of uniformed services who are 
absent without leave on May 31, 1958— 
day prior to effective date of saved pay 
provisions in act of May 20, 1958, 
(P.L. 85-422)—are nevertheless re- 
garded as being entitled to basic pay 
on that date and therefore have right 
to saved pay benefits in sec. 10(1) of 
act after return to duty status, pro- 
vided that term of enlistment has not 


Since member of uniformed services does 
not lose his status solely because of 
absence without leave, absence with- 
out leave after May 31, 1958—day 
prior to effective date of saved pay 
provisions in act of May 20, 1958, 
(P.L. 85-422)—on part of member 
entitled to pay on that date does not 
terminate his right to saved pay pro- 
vided that member returns to duty 
before expiration of his then current 


Act of May 20, 1958: 

Saved pay provisions in sec. 10, act of 
May 20, 1958, save to members of 
uniformed services only basic pay or 
retired pay to which they were entitled 
on May 31, 1958—day before effective 
date of act—therefore, member who is 
entitled to retired pay on basis of 
grade or rank in which serving and 
who is in saved pay status at that time 
should have his retired pay computed 
on saved pay of such grade 

Saved pay provisions in sec. 10, military 
pay increase act of May 20, 1958, 
operate independently for active duty 
pay and for retired pay so that under 
sec. 10(1) retired member is saved only 
retired pay to which entitled on May 
31, 1958—day before effective date of 


Break in service—any break in service of 
one day or more for enlisted members of 
uniformed services who are on active 
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duty on May 31, 1958—date for deter- 
mination of entitlement to saved pay 
provisions of act of May 20, 1958 (P.L. 
85 422)—terminates their right to saved 
pay under sec. 10(1) of act at time of 


Change from enlisted to officer status— 
proficiency pay. (See Pay, additional, 
proficiency, change from enlisted to 
officer status) 

Desertion—rule that desertion of member 
of uniformed services effects forfeiture 
of pay and allowances due at date of 
desertion is regarded as applicable to 
any right deserter may have to saved 
pay under sec. 10(1) of act of May 20, 
1958 (P.L. 85-422), and therefore, in 
absence of statutory provision or au- 
thoritative court decision, saved pay 
status under act does not continue after 
period of desertion. 

Reenlistments, etc.—right of enlisted 
member of uniformed services to saved 
pay on June 1, 1958 under sec. 10 (1) of 
act of May 20, 1958 (P.L. 85-422) con- 
tinues as long as he continues to be 
“member” without regard to number 
of enlistments or reenlistments provided 
that break in service of one day or more 


Reserviste—members of reserve compo- 
nents of uniformed services who were 
eligible for basic pay prescribed by law 
in effect on May 31, 1958—date for de- 
termination of saved pay benefits pro- 
vided in sec. 10 of act of May 20, 1958 
(P.L. 85-422)—for any active duty they 
might have been required to perform 
on that date are regarded as being en- 
titled to basic pay within meaning of 
sec. 10 of act and pay is saved to them 
for any active duty performed after that 
date while they continue to be members 


Absences due to misconduct, etc. : 
Enlisted members’ absences—inactive 
reserve credit—since officers of uniformed 

services may have periods of absence 
while serving on active duty credited 
for pay purposes, inactive service as 
officer in reserve component during 
same period member, while serving on 
active duty as enlisted man in Regular 
Army, was absent because of sickness 
not in line of duty need not be excluded 
in determination of years of creditable 
service for basic pay purposes for 
computation of retired pay. 
Officere—commissioned and warrant 
officers who lose time from active duty 
because of sickness due to own mis- 
conduct, absence without leave or 
absence because of confinement while 
awaiting trial, as distinguished from 


Absences due to misconduct, ete.—Con. 
enlisted members absent under similar 
circumstances, may not, in absence 
of additional legislation, have such 
lost periods excluded from determina- 
tions of creditable service for basic 
pay, retirement and other purposes... 

Cadet, midshipman, etc. : 

Aviation cadet officers qualifying for 
increased pay. (See Pay, service 
credits, enlisted service, aviation 
cadets; Pay, service credits, enlisted 
service, dual aviation cadet and en- 
listed status) 

Merchant Marine Academy: 

In view of authority for enlisted 
members of uniformed services to 
have active and inactive Naval 
Reserve service credited in com- 
putation of years of service for 
longevity purposes contained in 
Sec. 9, Pay Readjustment Act of 1942, 
and the savings provisions in sec. 
202(a) (6), Career Compensation Act 
of 1949, service as midshipman, Mer- 
chant Marine Reserve, Naval 
Reserve, may be included in compu- 
tation of service for basic pay pur- 
poses for enlisted personnel, but no 
service may be credited for any 
period during which Naval Reserve 
status did not exist, unless status 
otherwise recognized for longevity 
purposes existed 

Time during which cadets at U.S. 
Merchant Marine and State Mari- 
time Academies held appointments 
as midshipmen, Merchant Marine 
Reserve, U.S. Naval Reserve, not 
being creditable in case of officers 
for longevity pay purposes under 
Pay Readjustment Act of 1942, is 
not creditable for basic pay purpose 
under Career Compensation Act 


Commissioned officers of Regular 
Army or Navy who were “in the 
service on June 30, 1922” within 
meaning of sec. 1, Joint Service Pay 
Act of June 10, 1922, 42 Stat. 627, 
whith authorized military Academy 
Service commenced prior to Aug. 24, 
1912, and Naval Academy Service 
commenced prior to Mar. 4, 1913, to 
be included in computation of lon- 
gevity pay, but who subsequent to 
June 30, 1922, resigned their commis- 
sions and later accepted new com- 
missions in reserve components may 
have such academy service included 
in determination of years of active 
service for retired pay computation 
purposes in line with holding of 
O. Ols. in Brownell, et al., v. U.S., 
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140 C. Cls. 427 and Foster, et al. v. 
U.S., 140 C. Cls. 427. 24 Comp. 


Right to include academy service in 
computation of active service for 
retired pay purposes under sec. 412 
and 511, Career Compensation Act 
of 1949, 37 U.S.C. 282 and 311, is 
dependent upon whether such serv- 
ice was creditable for longevity pay 
Purposes at time of retirement, and 
under sec. 1, Joint Service Pay Act 
of June 10, 1922, effective July 1, 
1922, academy service was author- 
ized to be included in computation 
of longevity pay only in case of com- 
missioned officers who were in serv- 
ice on June 30, 1922; therefore, if 
member was not on active duty on 
June 30, 1922, academy service is 
not creditable in determination of 
service for retired pay 

Commissioned officers who were serv- 
ing on active duty on June 30, 1922, 
and who had prior academy service 
which was authorized to be included 
in computation of longevity pay 
under sec. 1, Joint Service Pay Act 
of June 10, 1922, 42 Stat. 627, 
may have such service credited not- 


withstanding that there may have 
been break in service prior to June 


Retired Naval Reserve officer who had 
service as midshipman at Naval 
Academy during period June 30, 
1908, to June 7, 1912, as commissioned 
officer in Regular Navy from June 8, 
1912, to Dec. 31, 1926, and as com- 
missioned officer in U.S. Naval 
Reserve, inactive from Mar. 2, 1927, 
to Feb. 9, 1942, and active duty from 
Feb. 10, 1942, to Feb. 28, 1947, when 
he was transferred to retired list 
under 34 U.S.C. 410b and 410c (1946 
Ed.), may have retired pay adjusted 
effective from Oct. 1, 1949—effective 
date of Career Compensation Act 
of 1949—under sec. 511(b) of 1949 act 
as amended, 37 U.S.C. 311(b), to 
reflect additional period of midship- 
man service of 3 years, 11 months and 
8 days included in active service 


Retired Naval Reserve officer who was 
retired for physical disability under 
3% U.S.C. 417 (1946 Ed.) but who had 
service as midshipman at Naval 
Academy from June 12, 1907, to Mar. 
6, 1912, and was commissioned officer 
in Regular Navy on June 30, 1922, is 
entitled to have midshipman service 
of 4 years, 8 months and 25 days 


605 


included in computation of retired 
pay, and as result of pay election 
officer’s pay status was brought 
within scope of method (B) In sec. 
411, Career Compensation Act of 
1949, 37 U.S.C. 281, so that adjust- 
ment as of Oct. 1, 1949—effective 
date of Career Compensation Act 
of 1949—should be made to reflect 
midshipman service, with deduction 
for member’s survivorship annuity 
election; however under sec. 511 
only years of active service may be 
used in determination of years of 


Active duty for training—inclusion of 


active duty for training in definitions 
of “active duty” and “‘active service” 
in 10 U.S.C. 101 justifies crediting of 
enlisted training duty in computation 
of service to entitle officers who have 
over four years’ active service as enlisted 
members to increased rates of pay 
provided in sec. 201(a) of Career Com- 
pensation Act of 1949, as amended by 
P.L. 85-422, effective June 1, 1958 


Aviation cadets—in computation of 


enlisted service to entitle officers who 
have over four years’ active service as 
enlisted members to increased rates of 
pay provided in sec. 201(a) of Career 
Compensation Act of 1949, as amended 
by P.L. 85-422, active service as naval 
aviation cadet in Naval Reserve or 
Marine Corps Reserve prior to Naval 
Aviation Cadet Act of 1942, which 
established special enlisted grade of 
aviation cadet, may not be included 
as enlisted service 


Between date of retirement application 


and retirement—in computation of 
retired pay for enlisted members of 
uniformed services at rate of base and 
longevity pay of enlisted grade held 
at time application for retirement is 
made, such time restriction set forth 
in sec. 4, Armed Forces Voluntary 
Recruitment Act of 1945, is appli- 
cable to both grade and service; there- 
fore service between time retirement 
application is made and date of retire- 
ment may not be credited for longevity 
pay purposes whether retirement ap- 
plication is made prior or subsequent 
to Aug. 10, 1956, when restriction was 


codified and enacted into law as 10 


U.8.C. 3991 and 8991 


Commissioned service inclusion—term 
“enlisted service” in sec. 1(3), act of 


May 20, 1958, which amended sec. 
201(c), Career Compensation Act of 
1949, 37 U.S.C. 232(c), to provide for 
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Enlisted service—Continued 
placement of enlisted members in pay 
grades E-8 and E-9 after completion 
of at least eight years or ten years of 
cumulative enlisted service precludes 
inclusion of active service as commis- 
sioned or warrant officer in computa- 
tion of cumulative enlisted service in 
absence of evidence of contrary con- 
gressional intent and notwithstanding 
that for certain purposes enlisted mem- 
bers are entitled to count officer service 


Dual aviation cadet and enlisted status— 
members of uniformed service who had 
dual enlisted and aviation cadet status 
prior to Naval Aviation Cadet Act of 
1942 may not have aviation cadet serv- 
ice credited as active enlisted service for 
computation of service for entitlement 
to increased rates of pay provided in 
sec. 201(a) of Career Compensation 
Act of 1949, as amended by P.L. 85- 
422... 

Dual officer and enlisted status—enlisted 
members of Navy and Marine Corps 
who continued to serve under enlist- 
ment contracts when temporarily ap- 
pointed to officer status but ,who are 
paid as officers and receive credit for 
active service as officers have inactive 
enlisted status which precludes credit- 
ing of such enlisted service in com- 
putation of active enlisted service to en- 
title officers who have over four years’ 
active enlisted service to increased 
rates of pay provided in sec. 201(a) of 
Career Compensation Act of 1949, as 
amended by P.L. 85-422, effective 


Inactive—enlisted members of uniformed 
services who have dual status as tem- 
porary officers and as permanent en- 
listed members or dual status as mem- 
bers of service academy and as enlisted 
members may have inactive enlisted 
service credited in computation of 
cumulative years of enlisted service 
for basic pay purposes under sec. 
201(c) of Career Compensation Act 
of 1949, as amended by P.L. 85-422 
effective June 1, 1958 

Warrant officers: 

Placement of warrant officers of uni- 
formed services in separate category 
from enlisted members in recent 
legislation and in custom and prac- 
tice precludes regarding warrant of- 
ficer service as enlisted service and, 
therefore, officer may not have war- 
rant officer service added to enlisted 
service to bring him within category 
of officer with over four years active 
enlisted service for special pay rate 
provided by sec. 201(a), Career Com- 


Enlisted service—Continued 
Warrant officers—Continued 
pensation Act of 1949, as added by 
sec. 1, act of May 20, 1958, 37 U.S.C. 


Term “‘enlisted service’ in sec. 1(3), 
act of May 20, 1958, which amended 
sec. 201(c), Career Compensation 
Act of 1949, 37 U.S.C. 232(c), to pro- 
vide for placement of enlisted mem- 
bers in pay grades E-8 and E-9 after 
completion of at least eight years or 
ten years of cumulative enlisted 
service precludes inclusion of active 
service as commissioned or warrant 
officer in computation of cumulative 
enlisted service in absence of evi- 
dence of contrary congressional in- 
tent and notwithstanding that for 
certain purposes enlisted members 
are entitled to count officer service as 
enlisted service 

Exactly or over number of years service— 
since retirement of officers of uniformed 
services who complete 28 years of service 
computed as prescribed in 10 U.S.C. 
8927(a) is mandatory under 10 U.S.C. 
8916 on 30th day after completion of serv- 
ice, subject to Uniform Retirement 
Date Act of April 23, 1930, 5 U.S.C. 47a, 
which makes retirement effective on first 
day of month following month in which 
retirement would otherwise be effective 
and which requires that retired pay be 
computed as of date retirement would 
have occurred, there is no authority fo: 
credit of service performed after man- 
datory retirement date for longevity pay 


Inactive time: 
Enlisted service. (See Pay, service cred- 
its, enlisted service, inactive) 
On retired list: 
Bet ween release and retirement: 

Army officer who performed inactive 
and active service between date of 
release from active duty on Aug. 

31, 1944, not for physical disability, 

as major with more than 18 years, 

but Jess than 21 years of service, 

and the date determination was 
made pursuant to discretionary 
authority vested in Sec. of Army 
under last proviso of sec. 5 of Act 

of Apr. 3, 1939, that officer was 
permanently incapacitated as in- 
cident of service originating in 

1944, and was eligible for disability 
retirement as lieutenant colonel 

with over 18 years but less than 

21 years of service may not have in- 
active service after retirement 
credited for longevity purposes to 
increase retired pay under laws in 
effect at time which authorize re- 
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Between release and retirement—Con. 
tired pay increases only for active 
duty performed after retirement... 

Officer and enlisted status—member 

of uniformed services who, upon ap- 
plication, is discharged from retired 
enlisted status and retired as officer 
under 10 U.S.C. 8911 on Aug. 31, 1958, 
is not precluded by reason of con- 
current enlisted and commissioned 
status in Reserves from having con- 
current Reserve commissioned serv- 
ice credited in determination of per- 
centage multiple for retired pay pur- 
poses and, with respect to basic pay 
rates, member is considered as hav- 
ing become entitled to retired pay 
before June 1, 1958—effective date of 
military pay increase act of May 20, 
1958—and after that date as trans- 
ferred to retired list in higher grade 
under sec. 3(c), 37 U.S.C, 232 note, 
so that retired pay is for computation 
at former rates in effect on May 31, 


Retired pay increase purposes—pro- 
hibition in subsec. 202(b) of Career 
Compensation Act of 1949, 37 U.S.C. 
233(b), against credit of inactive re- 
tired service for purpose of increasing 
retired pay while on retired list is 
inapplicable to initial grant of retired 
pay which is expressly authorized 
by law, and, therefore, Reserve 
officer who has served on Honorary 
Retired List and who is serving on 
Retired Reserve List at time he is 
granted retired pay may have inactive 
retired service credited for basic pay 
purposes in computation of active 
duty pay on which retired pay under 
10 U.S.C. 1401 is based 

Method of computation—days vo. month— 

in computation of length of service for 

enlisted members of uniformed services 
who are required to make good time 
lost to complete enlistment contracts, 
proposed rule which would permit com- 
putation of time lost and not made good 
on day-for-basis would be in conflict 

with act of June 30, 1906, 5 U.S.C. 84, 

which requires computation of service 

on 30-day-month basis 


National Guard: 


Nationa] Guard Reserve—Army officer 
who is tranferred to retired list, with 
retired pay under Title III, Army and 
Air Force Vitalization and Retirement 
Equalization Act of 1948, based on 
more than 20 years of creditable serv- 
ice, including National Guard Re- 
serve and inactive National Guard 
service, which service is subsequently 


included in establishment of officer’s 
eligibility for retired pay so that he 
does not have enough service to qualify 
for retired pay, is regarded. as having 
been placed on Title III retired list 
without lawful authority and errone- 
ous payments of retired pay may not 


Non-Federal service—Army officer who 
is transferred to retired list, with re- 
tired pay under Title ITI, Army and 
Air Force Vitalization and Retirement 
Equalization Act of 1948, based on 
more than 20 years of creditable serv- 
ice, including National Guard Reserve 
and inactive National Guard service, 
which service is subsequently deter- 
mined to have been improperly in- 
cluded in establishment of officer’s 
eligibility for retired pay so that he 
does not have enough service to 
qualify for retired pay, is regarded as 
having been placed on Title III re- 
tired list without lawful authority 
and erroneous payments of retired 
pay may not be retained 


Retention after age and service qualifica- 


tion: 

Active service performed by members of 
uniformed services who are retained in 
service after meeting eligibility re- 
quirements for retired pay under Title 
III of Army and Air Force Vitalization 
and Retirement Equalization Act of 
1948 is creditable for service purposes 
as well as for inclusion for basic pay 
purposes in computation of retired pay 
under 10 U.S.C. 676 

Although inactive retired or reserve 
service after member qualifies for re- 
tired pay under Ch. 67, Title 10 U.S. 
Code, is not creditable in computation 
of retired pay except as such crediting 
is authorized by 10 U.S.C. 676, active 
duty performed after qualification 
upon order of Secretary is creditable 
to increase retired pay 

Members of uniformed services who are 
already qualified for retired pay under 
Ch. 67, Title 10 of U.S. Code, and who 
are retained in service pursuant to 10 
U.S.C. 676 may continue to accumu- 
late service credit and increase 
monthly basic pay factor under 10 
U.8.C. 1401 subject only to restrictions 
applicable to reserve officers in 50 
U.8.C. 1393(a). Modified by 38 
Comp. Gen. 246 

Member of uniformed services who is 
retained in service after meeting statu- 
tory age and service requirements for 
retired pay under Ch. 67, Title 10 U.S. 
Code, is entitled to credit for such serv- 
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Retention after age and service qualifica- 
tion—Continued 

ice under 10 U.S.C. 676 and to increase 
monthly basic pay factor under 10 
U.8.C. 1401 for purposes of increased 
retirement benefits................... 
Active duty—member of uniformed serv- 
ices who was retired following reten- 
tion in active duty status under 10 
U.S.C. 676 after qualifying for retire- 
ment under 10 U.S.C. 1331 is entitled 
to credit in computation of retired pay 
for all service and promotions, regard- 
less of whether service was performed 
before or after date elected as effective 
date of retirement; however, member 
is not entitled to credit for service 
after qualification if he was not validly 
retained on active duty under 10 
U.S.C. 676, but, irrespective of valid 
retention, member may keep pay and 
allowances accrued during active duty 
but may not receive retired pay for 


Drill, training duty, ete.—member of 
uniformed services who was retired 
following period of retention as mem- 
ber of reserve component under 10 
U.8.C. 676 after qualifying for retire- 
ment under 10 U.S.C. 1331 is entitled 
to credit in computation of retired pay 
for longevity, promotions and points 
for drills and for active duty for train- 
ing, regardless of whether service was 
performed before or after date elected 
as effective date of retirement; how- 
ever, member is not entitled to credit 
for service after qualification if he was 
not validly retained in reserve com- 
ponent under 10 U.S.C. 676, but pay 
for drills and pay and allowances for 
training may be retained but retired 
pay under 10 U.S.C. 1331 may not be 
paid for same day on which drill or 
active duty pay was received 

Enlisted service—although member of 
uniformed services who was retired 
following period of enlisted service in 
regular component after qualifying for 
retirement under 10 U.S.C. 1331 is not 
entitled to retired pay credit for service 
as enlisted man under 10 U.S.C. 676, 
which authorizes additional retired 
pay credits only while in reserve sta- 
tus, member may retain pay and al- 
lowances for enlisted service but may 
not receive retired pay for same period_ 

Inactive duty training—inactive duty 
training performed by member after 
qualification for retired pay under Ch. 
67, Title 10 U.S. Code, is creditable to 
increase retired pay only if member is 
retained in reserve component other 
than those listed in 10 U.S.C. 1332(b) 
and such retention is by order of 


Retention after age and service qualifica- 
tion—Continued 
Secretary concerned prescribed in 10 


Reserve service: 

Member of uniformed services who 
qualified for retirement under 10 
U.S.0. 1331, but who continued as 
member of reserve unit and then was 
retired, may now elect as retirement 
date the date of qualification or sub- 
sequent date during period in which 
he remained member of reserve com- 


Member of uniformed services who 
was retired following assignment to 
reserve component and after qualifi- 
cation for retirement under 10 U.S.C. 
1331 and who subsequently per- 
formed active duty is entitled to 
credit for service in reserve com- 
ponent, provided that member was 
validly retained in reserve compo- 
nent under 10 U.S.C. 676; however, 
if member was validly retained in 
reserve component under 10 U.S.C. 
676 but performed active duty after 
retention ceased, he is only entitled 
to credit for service as of date of such 


Termination of service credits—in any 
instance of service credits acquired by 
members of uniformed services after 
qualification for retired pay under Ch. 
67, Title 10 U.S. Code, the terminal 
date for computation of such credits 
and monthly basic pay factor in 10 
U.S.C. 1401 should be date of release 
from active duty or of release from 
service in reserve component 


Severance: 


Computation—since 25 percent increase 
provided in 10 U.S.C. 5540 for enlisted 
members of naval service who are re- 
tained on active duty on vessels in 
foreign waters after expiration of enlist- 
ment is not part of member’s basic pay 
and under 10 U.S.C. 1212 disability sev- 
erance pay is for computation in all 
instances on ‘‘monthly basic pay” such 
percentage increase is not for inclusion in 
computation of severance pay 

Members with higher Reserve grades— 
similarity of language in disability 
retired pay provisions in sec. 402(d), 
Career Compensation Act of 1949, with 
respect to computations based on rank, 
grade or rating at time of retirement and 
in disability severance pay provisions 
in sec. 403 of act—superseded by 10 
U.S.C. 1372 and 10 U.S.C. 1212, respec- 
tively—requires same construction; 
therefore, members of uniformed services 
who held higher permanent Reserve 
grades at time of disability retirement 








PAY—Continued 


Severance—Continued 

aro entitled to disability severance pay 

computed on basis of higher grade...... 

Status of kinds of pay: 

Increase for naval enlisted men serving in 
foreign waters after enlistment expira- 
tion—the 25 percent increase provided 
under 10 U.S.C. 5540 for enlisted mem- 
bers of naval service who are retained on 
active duty on vessels in foreign waters 
after expiration of enlistment is special 
pay within definition of pay in 10 U.S.C. 
101(27) and, therefore, is for inclusion in 
computation of death gratuity payment 
OREer 10 OED, Wp i cccacsscsecsccscce 

Proficiency—although proficiency pay is 
not designated as special or incentive 
pay for inclusion in determination of 
pay on date of death under six months’ 
death gratuity statute, 10 U.S.C. 1478, 
it is not uncommon for special pay to be 
designated by particular name connoting 
duty or specialty for which it is pro- 
vided and legislative history of act of 
May 20, 1958, providing proficiency 
pay, shows that it was considered to be 
special or incentive pay and, therefore, 
comes within meaning of “pay” as 
defined by 10 U.S.C. 101(27) for purposes 
of 10 U.S.C. 1478........... winaciasitescaaied 

Withholding: 

Debt liquidation: 

Court-martial fines—court-martial fine, 
like any general indebtedness to U.S., 
may not be collected by involuntarily 
withholding current pay due Army 
officer in absence of statutory au- 
thority for withholding of current 
pay and compensation—as distin- 
guished from final pay—from military 
and civilian personnel without their 


Retainer pay: 

Although determination of whether 
former Navy member transferred to 
Fleet Reserve and in receipt of 
retainer pay at time of conviction 
for misappropriation of funds as 
accountable officer of commissary 
store is subject to act of Sept. 1, 1954, 
5 U.S.C. 740b-740i, which prohibits 
payment of retainer pay after con- 
viction of certain crimes cannot be 
made in absence of more informa- 
tion, if act is applicable receipt of 
retainer pay would terminate at 
time of conviction and would not 
be available for withholding under 
5 U.S.C. 82 to satisfy debt of 
Cink ntccceedniantntssenses 

Fact that employee who is in arrears 

to U.S. for Govt. funds obtained by 
fraudulent means receives compen- 
sation from two Govt. sources 
simultaneously—compensation as ci- 
vilian employee and retainer pay as 
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Withholding—Continued 


Debt liquidation—Continued 
Retainer pay—Continued 
former Navy member transferred to 
Fleet Reserve—does not preclude 
withholding of both amounts under 
5 U.S.C. 82 which provides that 
“no money” shall be paid to person 
who is in arrears to U.S. for com- 
i iiitccennseensdsoonmaued 


PAYMENTS: 
Absence or unenforceability of contract: 


Acceptance of goods or services by Gov- 
ernment—although contract which has 
been determined to violate cost-plus-a- 
percentage-of-cost system of contracting 
does not obligate Govt. to make pay- 
ments in accordance with terms of illegal 
contract, there is obligation upon 
implied contract basis to pay reasonable 
value of benefits accepted, and, there- 
fore, payments made under contract 
constitute unauthorized expenditures 
except to extent that they are justified 
as representing fair and reasonable value 
of services and supplies accepted by 
Govt., including such amount of profit 
as would constitute just compensation 
under circumstances...................- 

Quantum Valebat—after discovery that 
supply contract has been awarded to 
other than lowest bidder due to misfiling 
of bids and after contract is canceled 
subsequent to partial performance, con- 
tractor who receives erroneous award 
may be paid for partial performance on 
quantum valebat basis at price quoted by 
lowest bidder and not at price specified 
in erroneously awarded contract 


Erroneous: 


Establishment—Army officer who is trans- 
ferred to retired list, with retired pay 
under Title III, Army and Air Force 
Vitalization and Retirement Equualiza- 
tion Act of 1948, based on more than 20 
years of creditable service, including 
National Guard Reserve and inactive 
National Guard service, which service 
is subsequently determined to have been 
improperly included in establishment of 
officer’s eligibility for retired pay so that 
he does not have enough service to 
qualify for retired pay, is regarded as 
having been placed on Title III retired 
list without lawful authority and erro- 
neous payments of retired pay may not 

Waiver of collection—authority granted to 

GAO in 5 U.S.C. 383 and 384 with re- 

spect to remission of fines, penalties, 

forfeitures and liabilities in relation to 

Postal Service may not be regarded as 

authority to relieve postal employees 

from liability on account of excessive or 
erroneous salary payments in absence of 
express statutory grant of relief authority 
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PAYMENTS— Continued 
Absence or unenforceability of contract— 
Continued 
Erroneous—Continued 
or unequivocal evidence of congressional 
intent that GAO exercise authority in 
such cases. Decisions indicating con- 
trary conclusion, overruled 
In lieu of taxes. (See States, Federal pay- 
ments in lieu of taxes) 


PERSONAL SERVICES: 


Detective employment prohibition—applica- 
bility—detective employment prohibition 
in act of Mar. 3, 1893, 5 U.8.0. 53, is appli- 
cable to contracts or agreements with 
detective agencies as well as to contracts 
with individual employees of such agencies 
and precludes employment of: detective 
agency or its employees, regardless of 
character of services to be performed, and 
even though the services are not to be of 
detective or investigative nature; there- 
fore, a low bid for furnishing maintenance, 
security and guard services to military 
installation submitted by concern which 
is in fact detective agency is subject to 
prohibition and must be rejected 

POST EXCHANGES, SHIPS’ 
STORES, ETC.: 

Status as arm of Government—sale to integral 
part of Navy would constitute ssle to 
“agency of the Department of Defense” 
within meaning of 5 U.S.C. 59(c) which 
precludes payments to retired officers for 
period of two years after retirement if 
engaged in sale of supplies or war materials 
to such agency, also sales to post exchanges 
or ships’ stores and other organizations 
and clubs which are operated as integral 
parts of services with funds being under 
administrative control of services would 
constitute sales to agency of Dept. of 
Defense within prohibition 

POST OFFICE DEPARTMENT: 

Appropriations. (See Appropriations, Post 
Office Department) 

Employees: 

Compensation. (See Compensation, postal 
service) 

Liability relief—overpayments of compen- 
sation—authority granted to GAO in 5 
U.8.C. 383 and 384 with respect to re- 
mission of fines, penalties, forfeitures 
and Habilities in relation to Postal 
Service may not be regarded as authority 
to relieve postal employees from liability 
on account of excessive or erroneous 
salary payments in absence of express 
Statutory grant of relief authority or 
unequivocal evidence of congressional 
intent that GAO exercise authority in 
such cases. Decisions indicating con- 
trary conclusion, overruled 

Leases—options to purchase—inclusion of 
purchase options in leases executed under 
long-term commercial leasing program of 
Post Office Dept. would not be contrary 
to 41 U.S.C. 14, which requires specific 
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statutory authority for acquisition of land, 
provided that option is not exercised in 
absence of express statutory authority for 
purchase of land and until appropriations 
are specifically made available for prop- 
erty acquisitions 

Mails — transportation — nefotiated con- 
tracte—negotiation of highway mail trans- 
portation contract with railroad company, 
which has been furnishing similar mail 
service by rail but which has petitioned 
state railroad commission for permission 
to discontinue rail passenger service be- 
tween cities furnished mail service, is 
within discretion vested in Postmaster 
General under 39 U.S.C. 54la to permit 
rail companies to provide mail transporta- 
tion by motor vehicle in lieu of service by 
train, and in absence of any evidence of 
abuse of this administrative discretion in 
obtaining services at substantially reduced 
cost under negotiation procedures action 
is not subject to objection 

Postal savinge—tax set-off. (See Set-Off, 
postal savings, tax debts) 

Post offices—contracts—modification—con- 
tractor who relied on estimated areas 
shown in advertisement and lease form for 
construction and lease of post office build- 
ing rather than on detailed drawings and 
specifications which were expressly made 
part of contract is not free from negligence 
to invoke mistake as equitable defense and, 
even though both contracting officer and 
contractor thought approximate areas 
were correct, the rights and obligations 
were fixed by drawings and specifications 
and there is no basis for reformation to 
increase rent to cover cost of construction 
of additional space not in advertisement. 


POWERS OF ATTORNEY: 


Claim prosecution—Philippine Scout claims. 
(See Claims, attorneys’ fees, Philippine 
scout claims) 


PRINTING AND BINDING: 


Services for other than Government agen- 
cies—authority—neither printing by GPO 
of report by semi-public industry group at 
request of Govt. agency nor reimburse- 
ment or printing costs by industry group 
is authorized in absence of specific statu- 
tory authority for performance of printing 
services for such organization; and even 
if report could be considered report of 
Govt. agency for eligibility for printing at 
GPO in absence of authority for accept- 
ance of funds from private sources, reim- 
bursement for printing costs could not be 
accepted by either GPO or by requisition- 
ing agency 


128 | PROPERTY: 


Private: 

Damage, loss, etc.—household effects— 
Government liability—loss or damage to 
employee’s household effects which are 
shipped under arrangements made by 
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Public—Continued 


Govt. agency and under Govt. bill Interagency transfers—Continued 


of lading, which limits carrier’s liability, 
is not obligation or liability of Govt., 
even though employee is unable to 
collect from packing company or carrier, 
and, in absence of any legal liability on 
part of Govt., claim is not for submission 
to Congress under Meritorious Claims 
Act, 31 U.8.C, 236 
Federal funds for repair, etc.: 
Justification—although authority 
granted in sec, 4(g) of Communications 
Act of 1934, 47 U.8.C. 154(g), to make 
expenditures for land for radio moni- 
toring stations and related facilities 
does not permit expenditures for 
permanent-type improvements to 
leased property, expenditure of small 
amount from appropriated funds to 
assist in improvement of roadway 
over state-owned property leased by 
Federal Communications Comm. for 
access to monitoring station appears 
to be in interest of Govt 
Unimproved lands. (See Leases, rent, 
limitation, unimproved lands) 


Interagency transfers: 

Loan of tug by Maritime Administra- 
tion to Coast Guard for temporary 
period on nonreimbursable basis with 
Coast Guard assuming responsibility 
and costs for vessel and for its return 
in as good condition as when loaned, 
less reasonable wear and tear, and 
subject to availability of Coast Guard 
appropriations will not be objected to; 
however, if loan is for indefinite period 
which could result in permanent 
transfer of vessel without reimburse- 
ment it would be in violation of reim- 
bursement requirement in sec. 601 of 
Economy Act of 1932, 31 U.8.C. 686, 
and statutory authority for such trans 
fer should be obtained from Congress. 

While the transfer of building site in 
Canal Zone from Panama Canal Co. 
to Federal Aviation Agency for con- 
struction of housing may not be re- 
garded as transfer which will result in 
elimination of ‘duplicate activities 
and related facilities’ to come within 
authority of sec. 204, Dept. of Com- 
merce and Related Agencies Ap- 
propriation Act, 1956, which au- 
thorizes transfers between agencies for 
purposes of consolidation or elimina- 
tion of governmental functions, the 
transfer could be accomplished under 
Title IV of Federal Property and 
Administrative Services Act of 1940, 
40 U.8.C. 511-514, relating to disposal 
of foreign surplus property, if de- 
termination has been made that 
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property is excess to needs of Canal 


priation of Bur. of Indian Affairs 
which was used for purchase of six 
motor vehicles subsequently trans- 
ferred to interagency motor pool is not 
to be considered revolving fund within 
meaning of sec. 211(g) of Federal 
Property and Administrative Services 
Act of 1949, 40 U.S.C. 491(g), even 
through construction costs are for 
reimbursement, since moneys reim- 
bursed for construction costs are for 
deposit into miscellaneous receipts 
and are not available to finance con- 
tinuing cycle of operations; therefore, 
Bur. of Indian Affairs does not have 
to be reimbursed for vehicles trans- 


to release, etc.—facility constructed by 


one agency for use of several agencies 
pursuant to authority in 31 U.S.C. 686 
is considered property of all agencies 
on pro rata basis, even though it is in 
custody of one of agencies, and none 
of agencies may limit, restrict, reduce, 
abridge or encumber in any manner pro 
rata interests of other agencies in prop- 


private utility company to install con- 
nections in Govt-owned natural gas 
line and distribution system may not be 
regarded as temporary revocable permit 
or license which head of department has 
authority to grant but is right to proper- 
ty of U.8. which only Congress has 


Appropriation availability—cost of 
reimbursing another Govt. agency 
for fair market value of real property 
transferred under Federal Property 
and Administrative Services Act 
of 1949 to Dept. of Agriculture for 


which is made for particular object, 
confers authority by implication to 
incur necessary expenses to proper 
execution of object, and, upon 
administrative determination that 
real property transfer is necessary 
for agricultural research, cost may 
be charged to Agricultural Research 
Service appropriation in Dept. of 
Agriculture and Farm Credit Adm. 
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Authority: 
Transfer of real property which is 
reported as excess to needs of one 
Govt. agency to another Govt. 
agency under Federal Property 
and Administrative Services Act 
of 1949 may be made without 
regard to whether acquiring 
agency has specific land and 
public building acquisition au- 
thority as required under 41 
U.S.C. 14 and 40 U.S.C. 259, 
which restrictive statutes are 
applicable to acquisition of new 
land and buildings and not to 
land and buildings already owned 


While transfer of building site in 
Canal Zone from Panama Canal 
Oo. to Federal Aviation Agency 
for construction of housing may 
not be regarded as transfer which 
will result in elimination of 
“duplicate activities and related 
facilities’ to come within author- 
ity of sec. 204, Dept. of Commerce 
and Related Agencies Appropria- 
tion Act, 1956, which authorizes 
transfers between agencies for 
purposes of consolidation or 
elimination of governmental func- 
tions, the transfer could be accom- 
plished under Title IV of Federal 
Property and Administrative 
Services Act of 1949, 40 U.S.C. 
511-514, relating to disposal of 
foreign surplus property, if deter- 
mination has been made that 
property is excess to needs of 


PUBLIC BUILDINGS: 


Construction—authority—express statutory 
authority required for construction of 
public buildings under 41 U.S.C. 12 may 
not be inferred from statute which estab- 
lishes special helium production fund for 
expenses of acquiring, administering, 
operating, maintaining, and developing 
helium properties, in absence of evidence 
of congressional intent that general terms 
used in designating purposes of fund were 
to be given broader construction to exempt 
construction of buildings for helium 
activities from mandatory requirement 


Jurisdiction—corporations. (See Corpora- 
tions, Government, Federal law applica- 
bility, General Services Administration 
building functions) 

Leases. (See Leases) 


Page| PUBLIC BUILDINGS—Continued 
Repairs, etc. : 


Specific authorization : 


Although appropriations made avail- 
able to agencies may be used for 
necessary expenses, the term ‘‘ neces- 
sary expenses” refers to current or 
running expenses of miscellaneous 
character incident to and directly 
related to agency’s particular funo- 
tions and does not include expenses 
for construction and improvement 
of public buildings for which specific 
statutory authority is required... ___ 

Availability of an agency’s appropria- 
tion for cost of special services 
incident to space needs of agency 
which do not come within purview 
of public building improvements 
within meaning of sec. 3733, R.S., 
41 U.S.C. 12, or within purview of 
normal space needs required to be 
furnished without reimbursement 
by GSA must be determined on 
basis of agency’s appropriation, 
specific nature of operations of 
occupant agency and peculiar needs 
required to carry out statutory 
functions imposed upon agency.... 

In view of language in appropriation 
for GSA for repair and improvement 
of federally owned buildings, that is, 
“for expenses necessary for repair, 
alteration, preservation, renovation, 
improvement, extension, equipment 
and demolition of federally owned 
buildings,” all work encompassed 
in those terms, except work incident 
to specialized uses peculiar to needs 
of occupying agency, must be per- 
formed by GSA and costs charged 
to repair and improvement appro- 
priation provided for GSA, but if 
appropriation of occupant agency 
specifically authorizes tenant 
changes then it would be available 
under rule of statutory construction 
that specific appropriation for par- 
ticular. object precludes use of more 


In view of long prevailing practice of 
GSA of performing special services 
incident to occupancy of Federal 
buildings on reimbursable basis, 
even though occupant agency did 
not have specific appropriation au- 
thority for such services, no objection 
will be made to continuance of 
practice provided matter is promptly 


Renovation of public building, 
formerly used as hospital, to make it 
suitable for office space for Govt. 
agency even if considered special 
service, must be regarded as “public 


Page 


758 


758 


758 


758 





INDEX DIGEST 


Repairs, ete.—Continued 
Apprepriations—Continued 
Specific authorization—Continued 
improvement” within meaning of 
sec. 3733, R.S., 41 U.8.C. 14 which 
precludes contracts for public im- 


able for occupancy by Federal Avi- 
ation Agency constitute “improve- 
ments” within meaning of sec. 3733, 
R.8., 41 U.8.C. 12, which requires 
specific statutory authority for con- 
struction. repair and improvement 
of public buildings, and in absence of 
such specific authority in agency’s 
appropriations, general appropri- 
ations for necessary expenses may 
not be used to reimburse GSA for 


authority—transfer of real property which is 
reported as excess to needs of one Govt. 
agency to another Govt. agency under 
Federal Property and Administrative 
Services Act of 1949 may be made without 
regard to whether acquiring agency has 
specific land and public building acqui- 
sition authority as required under 41 
U.S.C. 14 and 40 U.S.C. 259, which re- 
strictive statutes are applicable to acqui- 
sition of new land and buildings and not 
to land and buildings already owned by 


PUBLIC HEALTH SERVICE: 


Commissioned personnel—ieave—iump-sum 
payments—Public Health Service com- 
missioned officer who has 60 days of ac- 
crued annual leave on date of mandatory 
retirement for age in time of peace but who 
is immedistely recalled to active duty does 
not come within any exceptions in sec. 
219(c), Public Health Service Act, 42 
U.8.C. 210-1(c), prohibiting lump-sum 
payment for annual leave to (1) officer 
whose commission expires or is terminated 
but who, without break in service, accepts 
new commission, (2) officer retired for age 
in time of war but who is continued on or 
recalled to active duty without break in 
service, and (3) officer transferred to an- 
other department where leave is transfer- 
able; and, therefore, to deny officer lump- 
sum leave payment on retirement when 
accrued annual leave does not survive re- 


758 


tirement would be contrary to purpose of 
lump-sum leave payment provisions of act. 


PUBLIC LANDS: 


Grazing feea—use without specific author- 
ity—in absence of authority in Title III 
of Bankhead-Jones Farm Tenant Act for 
use of grazing fees for range improvements 
as is contained in Taylor Grazing Act, 
transfer of Title III Bankhead-Jones 
Farm Tenant Act lands to Dept. of In- 
terior for administration under Taylor 
Grazing Act does not permit use of grazing 


commercial leasing program of Post Office 
Dept. would not be contrary to 41 U.8.C. 
14, which requires specific statutory au- 
thority for acquisition of land, provided 
that option is not exercised in absence of 
express statutory authority for purchase of 


Public lands acquired under Title III 
of Bankhead-Jones Farm Tenant 
Act, 7U.8.C. 1010, and administered 
by Sec. of Agriculture may, pursu- 
ant to express authority in sec. 32(c) 
of act, 7 U.8.C. 101 1c, be transferred 
to Dept. of Interior for use and ad- 
ministration under Taylor Grazing 
Act, 43 U.S.C. 315, or other land 
management statutes, but, due to 
difference in financial benefits ac 
corded under acts to respective 
counties in which lands are located, 
revenue distribution provisions of 
Bankhead-Jones Farm Tenant Act 


Transier of real property which is 
reported as excess to needs of one 
Govt. agency to another Govt. 
agency under Federal Property and 
Administrative Services Act of 1949 
may be made without regard to 
whether acquiring agency has spe- 
cific land and public building acqui- 
sition authority as required under 
41 U.8.C. 14 and 4 U.8.C. 250, 
which restrictive statutes are appli- 
cable to acquisition of new land and 
buildings and not to land and build- 
ings already owned by Govt-.-..... Pes 


QUARTERS ALLOWANCE: 
Commencement and termination: 


Divorce—remarriage—marital status of offi- 
cer of uniformed services who, through 
Mexican attorneys, attempted to have 
Mexican divorce decree obtained by his 
wife invalidated and marriage reestablished 
is so doubtful, in absence of decision by 
court of competent jurisdiction in U.S. 
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tween agencies. (See Property, public, 
surplus, transfer to Government agencies) 
RECORDS: 

Military personnel. (See Military Person- 


Reemployment—annuilty deductions—re- 
tired civil service annuitant who is re- 
employed under act which authorizes 
employment, ‘‘without regard to civil- 


nel, record correction) service laws or regulations, the Classifi- 
REGULATIONS: cation Act of 1949 °* * * or any other 
Drafting criteria—regulations which are law or regulation relating to either em- 
authorized by law for purpose of fixing ployment or compensation,” may have 
conditions for entitlement to substantial reemployment conditions prescribed in 


right should be written so that they can 
be administered fairly and justly; so that 
right can be determined with certainty; 


sec. 13(b), Civil Service Retirement 
Act, 5 U.8.0, 2263, relating to annuity 
deductions regarded as within meaning 


QUARTERS ALLOWANCE—Con. Page | REGULATIONS—Continued Page | 
Commencement and termination—Con. and so that reasonably accurate sudit of 
that divorce deeree is nullity, that pay- payments made pursuant to regulations 
ment of basic allowance for quarters to 90 PON csncditncoorentnatincnnnccediiwe 2B 
officer on account of lawful wile after Effect—award to other than low bidder after 
marriage was reestablished may not be certification by contracting officer that 
Caen icetsn caine tintiicncwccwtinwise 97 urgent need for equipment in connection 
Fractional days—iong-standing rule that with high priority research and develop- 
payment of quarters allowance to mem- ment work would not permit delay in 
bers of uniformed services should not be contract award for period of 10 days pend- 
paid on basis of fractional part of day is ing action by Smal] Business Adm. on 
applicable to basic quarters allowance issuance of certificate of competency to 
authorized in sec. 302(b), Career Com- low bidder who, as result of preaward 
pensation Act of 1949, 37 U.S.C. 252(b); survey, was found to lack technical pro- 
therefore, amendment of regulations to duction qualifications was proper under 
permit payment of quarters allowance 10-day exception prescribed in par. 
on date Govt. quarters are vacated 1.705.6(b) (il), Armed Services Procure- 
would not be proper................-... 713 ment Reg., which regulation promulgated 
Dependents: pursuant to 10 U.8.C, 2301 has force and 
Children: inte BE BR nntececsdciieene<vetiseweres 248 
School attendance—occupancy by only Neceasity for conformance to law—elimina- 
dependent of overseas member of tion of requirement that member of uni- 
uniformed services of dormitory quar- formed services must have been honorably 
ters at school run by military services, discharged in order to qualify for reenlist- 
subject only to daily fee for meals and ment bonus and change in basis for 
room but without charge for rent, reenlistment bonus entitlement from 
constitutes occupancy of quarters prior service to future obligated service 
under jurisdiction of uniformed serv- in enactment of secs. 207 and 208, Career 
foes and precludes payment of basic Compensation Act of 1949, 87 U.8.C. 
allowance for quarters on account of 238-239, preclude issuance of regulations 
dependent, notwithstanding school is by various services which require hoxior- 
not near member’s overseas station; able discharge as condition precedent to 
however, during periods that member payment of reenlistment bonus...:......-. 333 
is not assigned Govt. housing he is Retroactive—sec. 13-407(a), which was 
entitled to quarters allowance for him- added to Armed Services Procurement 
self, and for periods when dependent Regulation in Mar. 1957 to preclude 
occupies such private quarters with inclusion in facilities contracts of authori- 
member he is entitled to quarters al- zation for use of Govt-owned industrial 
lowance for himself and dependent.... 489 facilities without charge to perform con- 
Support determinations—where custody tracts entered into by formal, advertising, 
of three minor children is placed in may not be given retroactive effect to 
father, officer of uniformed services, prevent concern which, prior to Mar. 1957, 
by decree of divorce but children, by had acquired right to use Govt-owned 
mutual agreement of parents, re- facilities without payment of rent in 
mained with mother who was solely re- present and future contracts from bidding 
sponsible for their support, officer may on advertised procurement... ............. 7 
not be regarded as having dependents RETIREMENT: 
within meaning of sec. 102(g) of Career Civilian: 
Compensation Act of 1949, 37 U.8.C. Deductions fer debt liquidation—with- 
231(g), tor entitlement to increased holding—under 5 U.S.C. 82, which 
basic allowance for quarters in absence prohibits payment to employees who 
of showing of contributions by officer are in arrears to U.S., salary and contri- 
or support of children ................ 89 butions employee makes to Civil Service 
REAL PROPERTY: Retirement and Disability Fund are 
Surplus Government property—transfer be- available for set-off to satisfy debt...... 731 
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RETIREMENT—Continued 
Ctvilian—Continued 
of phrase “‘any other law * * * relating 


to either employment or compensation” 
and, therefore, annuity deduction is not 
required to be made from salary of 


of education information at time of em- 
ployment would be absolute bar to em- 
ployment, employee who performs 
services prior to disclosure of record 
falsification is in de facto status which 
entitles employee to retain compensation 
previously received but does not give rise 
to any enforceable right to compensation 
not received; therefore, retirement de- 
ductions from employee's salary during 
period of employment are for transfer 
from retirement fund to appropriation 
from which salary payments were made. 


ROADS, TRAILS AND. BRIDGES: 
Construction: 


Federal-aid highway program: 

Federal personnel coste—salaries and 
expenses of Govt. employees, includ- 
ing those whose duties involve inspec- 
tion and superintendence of construc- 
tion work in progress at close of fiscal 
year, are payable only from appropria- 
tions made for fiscal years in which 
services are rendered or expenses in- 
curred, and appropriations may not be 
considered obligated for such expendi- 
tures to authorize payments after close 
of fiscal year, except by actual rendi- 
tion of service or incurrence of expenses 
Prior to expiration of fiscal year. 1 
Comp. Dec. 517 and 24 id. 487, over- 
ruled; 11 Comp. Gen. 500, modified_... 

Refunds, transfers: 

Toll reimposition prohibition: 

Prohibition in 23 U.8.C. 9b 
reimposition of tolls on bridges 
constructed with Federal-aid high- 
way fands after construction cost 
has been repaid precludes state 
highway commission from making 
refund or transfer to another 
eligible highway project of like 
amount to be relieved of statutory 
prohibition so that bridge tolls 
may be reimposed to assist in 
financing additional bridge. 
Modified by 38 Comp. Gen. 495 
on basis of additional information. 
Use of Federal-aid highway funds 
for landscaping roads which are 
not exclusively used for access to 


ment of bridge tolls in 23 U.8.C. 
120(c); therefore, in absence of 
showing that Federal funds were 


Federal-aid high way program—Continued 
Refunds, transfers—Continued 
Toll reimposition prohibition—Con. 
used for construction of bridge or 
for portion of road which must be 
considered bridge approach, toll 
prohibition will not prevent State 
from reimposing toll on such 
bridge. 38 Comp. Gen. 266, modi- 
fied on basis of additional informa- 


Retention: 

Bid which is submitted by unsuccess- 
ful bidder who is otherwise indebted 
to U.S. should, in best interests of 
Govt., be retained pending judicial 
determination of bidder’s indebted- 
ness. 33 Comp. Gen. 262, over- 


Bid deposit which is submitted by 
unsuccessful bidder who is otherwise 
indebted to U.S. should, in best 
interests of Govt., be retained pend- 
ing judicial determination of bidder’s 
indebtedness. 33 Comp. Gen. 262, 


Offer and acceptance matters. (See Con- 


tracts, offer and acceptance) 


SET-OFF: 
Contract payments—bid secutiry, etc.—bid 


deposit which is submitted by unsuccess- 
ful bidder who is otherwise indebted to 
U.8. should, in best interests of Govt., be 
retained pending judicial determination 
of bidder’s indebtedness. 33 Comp. Gen. 


Postal savings—tax debts— postal savings de- 


posits belonging to delinquent taxpayers 
are considered “property or rights to 
property” within meaning of sec. 6331 of 
Internal Revenue Code of 1954, which 
makes them subject to levy for delinquent 


(See Leaves of Absence, sick) 
SOLDIERS’ 


HOME, 
STATES: 


Funds—pay forfeitures—authority for trans- 


fer of amounts representing forfeitures of 
pay and allowances or fines imposed by 
courts-martial sentences against members 
of uniformed services to Soldiers’ Home 
pursuant to 24 U.S.C. 44 requires transfer 
of only such amount which is in excess of 
of debts owed to Govt. by member 


STATE LAWS: 
Wisconsin—divorce— Wisconsin divorce de- 


cree obtained by naval officer pursuant to 
Wisconsin statute, which provides that if 
either party dies within one-year period 
prior to finality of divorce, decree would be 
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deemed to sever marriage relationship im- 
mediately before such death, precludes 
divorced wife from becoming officer’s 
widow or legitimate beneficiary to be en- 
titled to survivorship annuity, under 
Uniformed Services Contingency Option 
Act of 1953, which was elected by officer on 
behalf of his wife prior to divorce and, 
therefore, officer is entitled to full retired 
pay without deduction of cost of annuity 
upon entry of divorce decree.............. 


STATES: 


Federal aid, grants, etc.: 

Costs beyond original grant—repairs to 
Federal-county watershed project which 
was damaged due to unusually heavy 
rainfall prior to completion of planting 
of sod-forming vegetation and which 
would be useless unless damage is re- 
paired may be regarded as within ob- 
jectives of Watershed Protection and 
Flood Prevention Act, notwithstanding 
additional costs required to rebuild 
project to original specifications; how- 
ever, alternative plan in lieu of repairs 
involving major revision of original proj- 
ect at considerable added cost would 
amount to new project which should be 
submitted for congressional approval 


Territories changed to states—Alaska. 
(See Alaska, statehood, Federal aid pay- 
ments) 

Federal payments in lieu of taxes—Recon- 

struction Finance Corporation property 

transferred to other Government agencies— 
property use—industrial plant which was 
formerly owned by Reconstruction Fi- 
nance Corp. and which is to be transferred 
from Dept. of Navy to Dept. of the Army 
for Reserve training center does not come 
within exemptions in 40 U.S.C. 524(b) and 
is, therefore, subject to payments in lieu 


Constitutional immunity—applicability— 
for determination of applicability of 
8.C. sales tax which is imposed on 
vendors, sale of supplies to Govt. instal- 
lation in 8.0. by vendor who has no 
retail outlets in State and who ships 
supplies from another state by common 
carrier, with freight prepaid, is consid- 
ered interstate, rather than local busi- 
ness, transaction and imposition of tax 
on such interstate transaction constitutes 
violation of commerce clause of Federal 
Constitution; therefore, contractor is 
not legally required to pay tax.......- 

Parking meter fees—the imposition of 
parking meter fees by municipalities or 
states for vehicles owned by Federal 
Govt. constitutes unauthorized attempt 
to tax or burden Federal Govt. contrary 
to constitutional immunity, and, there- 
fore, neither payment of parking meter 
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Page | STATES—Continued 
Federal-State conflict— Continued 
fees for Govt-owned vehicles nor re- 
imbursement of employees for parking 
meter deposits is proper.............. 
STATION ALLOWANCES: 
Military personnel: 

Dependents maintained overseas at place 
other than station—dependent of overseas 
member of uniformed services who 
attends school run by military services 

295 and located in another country, but who 
returns to and resides with member 
during vacations, may be regarded as 
temporarily absent during attendance at 
school so that member continues to be 
entitled to receive station allowances 
for subsistence and quarters for himself 
and dependent while maintaining fam- 
ily-type quarters at permanent station... 

Dependents residing overseas prior to 
member’s transfer—entitlement of mem- 
ber of uniformed services to overseas 
station allowance on account of de- 
pendents under par, 4300-1, Joint Travel 
Regs., is conditioned not only on de- 
pendents’ -residence in vicinity of 
overseas station but also on purpose for 
which allowance is authorized; namely, 
defray average excess cost of living as 

53 result of overseas assignment; therefore, 
where dependents reside in foreign 
country prior to transfer of member to 
that country and only contribution by 
member for support of dependents is. 
class Q allotment, the member is not 
entitled to station allowances for depend- 
ents who reside in vicinity of overseas 
station in military dependent status. 

Diversion or delay prior to member re- 
porting to station—naval officer who, 
together with dependents, while en 
route to permanent overseas station is 
diverted or delayed at another overseas 

4 station for temporary duty while await- 
ing further orders because of unrest in 
country in which permanent duty sta- 
tion is located, may not be regarded as 
coming within exception in pars. 4305 
and 4306, Joint Travel Regs., which 
permits continuation of cost-of-living 
allowance payments to members who, 
after arrival at another overseas area, 
are ordered to restricted area or who are 
evacuated to another overseas area, when 
member has not yet reported for duty 
at original permanent station and at 
which member may not, in event of 
further orders, subsequently report.... 

624 Husband and wife members: 

Restriction: 

Overseas member of uniformed serv- 
ices whose wife is also member of 
uniformed services is precluded by 
restriction in sec. 102(g), Career 
Compensation Act of 1949, 37 U.8.0. 
321(g), against payment of increased 
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Military personnel—Continued Military personnel—Continued 
Husband and wife membera—Continued rary overseas duty station as permanent 
Restriction—Continued station are entitled to overseas station 


allowances on account of dependent 
when dependent is entitled to basic 
pay as member, from receiving 
either station quarters or station 


per diem from April 30 until July 31, 
1958, and members returned to former 
station in U.S. would be entitled to per 
diem for temporary duty at such former 


subsistence allowance for any period permanent duty station................ 697 
wife is in receipt of basic pay, irre- Temporary lodgings—the amount of tem- 
spective of whether he and his mem- porary lodging allowance for naval officer 
ber wife occupy family residence off assigned to duty aboard vessel operating 
base at own expense or are assigned from port outside U.S. is for determina- 
family type quarters on base........ tion on basis of number of persons in 
Restriction in sec. 102(g), Career Com- family who actually occupy hotel accom- 
pensation Act of 1949, 37 U.S.C. modations at personal expense, for ex- 
231(g), against members of uni- ample, an officer who, while furnished 
formed services receiving increased quarters and subsistence aboard vessel 
allowances on accuunt of dependent, operating from port outside U.S., incurs 
when dependent is entitled to re- personal expense for hotels and meals at 
ceive basic pay as member, is ap- home port for one dependent is entitled 
plicable to station allowances for to temporary lodging allowance of 50 
subsistence and quarters as well as percent of travel per diem rate and, 
to basic allowance for quarters...... when member is permitted to be away 
Single quarters unavailability—when from ship and with wife actually occu- 
husband and wife are both officer pies hotel accommodations and uses 
members of uniformed services or when public restaurants, temporary lodging 
both are enlisted members and single allowance is payable at 100 percent of 
quarters are not available for assign- travel per diem for member and one 
ment to female member at overseas QR erececednstdcnconsnntngentiiow 443 
station, she is entitled to station Canditions of entitlement—member of 
quarters allowance 4s member without uniformed services who, after arrival 
Ee ee at new overseas permanent duty 
Without dependent benefits: station with his only dependent, 
When husband and wife are both offi- occupies hotel accommodations before 
cer members of uniformed services Govt. quarters were assigned and for 
and reside off base at overseas in- period after dependent left to attend 
stallation in joint family residence school run by military services and 
maintained at own expense, husband located in another country is entitled 
member is entitled to station allow- to temporary lodging allowance at 
ance for quarters as for member rate for himself and dependent during 
without dependents. ............... perlod they actually occupied hotel 
When husband and wife are both accommodations and at rate for 
officer members of uniformed serv- member alone after departure of 
ices at overseas installation both dependent, or in lieu thereof to station 
are entitled to station allowance for allowance if that allowance is greater 
subsistence prescribed for member than temporary lodging allowance.... 489 
without dependents, irrespective of STATUTES OF LIMITATION: 
whether they occupy family resi- Claims—date of accrual—law date—accrual 
dence off base at own expense or are date for claims by members of uniformed 
assigned family type quarters on services qualifying for retired pay to and 
base, and when husband and wife including Dee. 31, 1948, pay under Ch. 67, 
are both enlisted members and are Title 10 of U.S. Code being Jan. 1, 1949, 
authorized to live off base in family the 10-year statute of limitations for con- 
quarters and to mess separately each sideration of claims against U.S. in 31 
would be entitled to station subsist- U.S.C. 237 precludes consideration of 
ence allowance as member without claims filed after Jan. 1, 1949.............. 146 
Be nnantcertantnenrecnmne 53 | STATUTORY CONSTRUCTION: 


Permanent vo. temporary changes of sta- 
tion—overseas station allowance provi- 
sions in Chap. 4, part 6, Joint Travel 
Regs., permit payment only when mem- 
ber is at permanent station; hence, 
members of naval air squadron who 


Code titles enacted into positive law— 


changes from derivative statutes—substan- 
tive change in definition of active duty 
in 10 U.S.C, 101(22) from derivative 
statutes which excluded active duty for 
training, and absence of any clear and 


were from receiving temporary explicit congressional intention that 
duty, diem after April 30, 1958, when 10 U.S.C. 101(22), as enacted into positive 
they _recelved orders designating tempo- law by act of Aug. 10, 1956, has retroactive 
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Continued 
application, precludes application of new 
definition prior to Aug. 10, 1956........... 

Effective date—substantive change in defini- 
tion of active duty in 10 U.S.C. 101(22) 
from derivative statutes which excluded 
active duty for training, and absence of 
any clear and explicit congressional inten- 
tion that 10 U.8.C. 101(22), as enacted into 
positive law by act of Aug. 10, 1956, has 
retroactive application, precludes applica- 
tion of new definition prior to Aug. 10, 

Reemptone—cnempten authority—author- 
ity vested in President to exempt agencies 
or employees from Govt. Employees 
Training Act does not appear to permit 
exemption from part of provision in act 
such as prohibition in sec. 10(1) of act, 
5 U.S.C. 2300(1), against payment of 
overtime, holiday and night pay during 
training periods. Overruled by 38 Comp. 


General and special words—in absence of 
any evidence of congressional intent that 
definitions “air transportation” and “air 
carrier” in Federal Aviation Act of 1958 
are for application to similar words in sec. 
634, Department of Defense Appropriation 
Act, 1958, which limits funds of Military 
Air Transport Service for procurement of 
commercial air transportation service and 
requires utilization of civil air carriers 
which qualify as small business concerns, 
terms should be given usual meaning; 
therefore, award of air service contract by 
Military Air Transport Service to air 
carrier which qualifies as small business 
concern would not be invalid even though 
carrier does come within limited defini- 
tions in Federal Aviation Act of 1958... .. 

Penal vo. remedial statutee—in view of fact 
that mineral surveyors who are required 
to take oath of office but who do not 
receive any compensation from Govt. for 
work in connection with survey of mining 
claims have been held to be subject to 
conflict of interest statute, 43 U.S.C. 11— 
penal statute which prohibits officers and 
employees of Bur. of Land Management 
from acquiring interest in public lands— 
they may also be considered within scope 
of bonding act of Aug. 9, 1955, 6 U.S.C. 
14—statute remedial in nature entitled to 
liberal construction—and, therefore, appro- 
priations may be used for purchase of 
bonds required from mineral surveyors. -. 

Prospective effects of acte—where retroactive 
salary increase payment authorized for 
classified positions under sec. 17(a) of 
Federal Employees Salary Increase Act of 
1958 would cause employee who is also in 
receipt. of military retired pay to be 
indebted to U.8. by reason of increasing 
civilian salary and military retired pay 
beyond $10,000 dual compensation’limita- 


251 


251 


812 


Continued 
tion in 5 U.8.0. 50(a), effect would be to 
create obligation or destroy vested right 
of employee by retrospective operation of 
law contrary to established rule of statu- 
tory construction, therefore retroactive 
provisions of sec. 17(a) do not have to be 


Treaties vo. statutes—when there is doubt as 
to meaning of treaty provision, construc- 
Sion of treaty by political department of 
Govt., while not conclusive, is given 
weight.. Also, there is distinction between 
interpretation of treaties and interpreta- 
tion of statutes, in that courts have usually 
held that where treaties are open to two 
constructions, one restricting rights and 
other enlarging those rights, the more 
liberal is preferred. See 5 Hackworth’s 
Digest of Int. Law, 493................... 

Uniform construction—similarity of language 
in disability retired pay provisions in sec. 
402(d), Career Compensation Act of 1949, 
with respect to computations based on 
rank, grade or rating at time of retirement 
and in disability severance pay provisions 
in sec. 403 of act—superseded by 10 U.8.C. 
1372 and 10 U.8.C. 1212, respectively— 
requires same construction; therefore, 
members of uniformed services who held 
higher permanent Reserve grades at time 
of disability retirement are entitled to dis- 
ability severance pay computed on basis 


Delaye—earllest echeduid departure— 
whether additional time spent by Govt. 
employee in travel status as result of 
taking later of two airplane flights is 
basis for denial of per diem is essentially 
factual matter for determination in each 
particular case and traveler who indi- 
cates that it would have been impossible 
to reach airport, turn in Govt. car and 
have time to get earlier of two flights has 
satisfied requirements of Standardized 
Govt. Travel Regs., which require 
traveler to use due care in incurrence of 
expenses, and per diem for additional 


mination of per diem for employees in 
travel status is restricted wo time of 
actual departure from or arrival at 
regular terminal of train, airline, boat or 
other conveyance used by traveler and 
irrespective of whether terminal or place 
of residence is within or outside em- 
ployees’ headquarters. B-51720, Sept. 
4, 1945, unpublished decision, overruled. 
Leaves of abeence—holidays—employee on 
temporary duty who was granted 4 hours 
annual leave on Dec. 24, 1957—last half 
of day before being declared holiday for 
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Per diem—Continued Per diem—Continued 
leave and compensation—and 1 hours Military personnel—Continued 
annual leave on Dec. 26 must have leave Maneuvers, ete.—Continued 


considered as one continuous period of 
absence not wholly within one day for 
purpose of saving to employee right to 


Inactive camps. ete.—Continued 
only for summer training pur- 
poses—where both Govt. quarters 


per diem for day and a half holiday and meals were furnished may not 
which is considered nonwork period be regarded as field duty per- 
preceded and followed by leave under formed at installation of uniformed 


sec, 6.3, Stand. Govt. Travel Regs.; 
therefore, employee’s right to per diem 
stopped at midnight of Dec. 23 and 
began again with quarter of day in which 


services to entitle members to per 
diem under exception in par. 30, 
Army Regs. 35-3080, which is 
applicable to active installations; 


he returned to work.................... 384 and certification changing desig- 
Military personnel: nation of quarters from field to 
Maneuvers, etc.: temporary duty quarters during 
Field quarters designated temporary close-out phase when quarters 
quarters—tem porary duty performed were maintained solely for field 


incident to summer training of 
reserve components at Camp Mc- 
Coy, Wis.—an inactive camp oper- 
ated only for summer training 


purposes—where both Govt. quar- B-131254, May 3, 1957, overruled. 388 
ters and meals were furnished may Olympic, etc., sports events: 
not be regarded as field duty per- Although Defense appropriation acts 
formed at installation of uniformed specifically provide funds for travel 
services to entitle members to per of military personnel who attend 
diem under exception in par. 3c, regional, national, and international 
Army Regs. 35-3080, which is marksmanship competitions, and 
applicable to active installations; act of Sept. 2, 1958, 10 U.S.C. 716, 
and certification changing designa- authorizes, by implication, expendi- 
tion of quarters from field to tempo- tures for travel and transportation 
rary duty quarters during close-out expenses of members who participate 
phase when quarters were main- in international amateur sports com- 
tained solely for field duty purposes petition or in Pan-American and 
is without effect to change quarters Olympic Games, such acts do not 
to temporary duty quarters and indicate that public funds may be 
payioent of per diem may not be expended for travel not incident to 
made for that period. B-1312&, performance of public business as 
May 3, 1957, overruled.............. specifically authorized by law; 
Inactive camps, etc.: hence Army regulation which 
Field duty at installation of uni- purports to authorize payment of 
formed services for per diem pur- travel expenses of members partici- 
poses within exception in par. pating in Army sports programs is 
4201.6 of Jt. Travel Regs. and invalid, and credit in accounts of 
par. 3(c) of Army Regs. 35-3080 disbursing officers for payment of 
has reference to duty at active travel expenses and per diem under 
installations under normal circum- regulation must be withheld........ 873 
stances where quarters and mess- Travel of members of Armed Forces in 
ing facilities are provided and connection with participation in 
available not only to personnel sports events as part of athletic and 
permanently stationed there but recreational program of Army may 
also to personnel assigned on not be considered as constituting 
temporary basis, and, therefore, performance of public business as 
field duty at an inactive camp contemplated by sec. 303, Career 
where quarters and mess are Compensation Act of 1949, 37 U.8.C. 
available does not entitle member 253, and pars. 3050 and 6454 of Joint 
to per diem regardless of whether Travel Regs. so that payment from 
member is authorized to be appropriated funds of travel expenses 
quartered separately from other and per diem for such travel is 
members participating in field I indiciencincseseciareese 873 


Temporary duty performed incident 
to summer training of reserve 
components at Camp McOoy, 
Wis.—an inactive camp operated 


duty purposes is without effect to 
change quarters to temporary 
duty quarters and payment of per 
diem may not be made for period. 


On board vessela—foreign vessels—tem- 


porary additional duty performed by 
naval personnel aboard U.S. Navy 
vessels which are being transferred to 
foreign governments but title to vessels 
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Per 


diem—Continued 


Military personnel—Continued 


is retained in U.S. is duty aboard 
Govt. vessel within meaning of 
subpar. 4250.8, Joint Travel Regs., 
which prohibits payment of per diem 
for any period of temporary duty 
aboard Govt. vessel because subsist- 
ence facilities are available and no 
above-normal subsistence expenses 
are incurred, notwithstanding that in 
all substantial respects status trans- 
ferred is similar to that of any other 
naval vessel of foreign power, except 
that title is retained in U.S.; therefore, 
allowance of per diem to personnel 
assigned to such duty is prohibited __- 
Permanent or temporary—although time 
limitation of 6 months for temporary 
duty assignments for members of 
uniformed services appears reasonable 
under ordinary circumstances, if 
services promulgate uniform regula- 
tions applicable to all services pur- 
suant to 303(a), Career Compensation 
Act of 1949, 37 U.S.C. 253(a), with 
reasonable time limitations for tem- 
porary assignments, with appropriate 
administrative criteria for approval, in 
exceptional cases, of temporary duty 
assignments which are not of short 
duration, payment of per diem in such 
cases for periods of duty in excess of 6 


At permanent post: 

For entitlement to travel allowances 
under sec, 303(a), Career Compen- 
sation Act of 1949, 37 U.S.C. 253(a), 
members of uniformed services are 
required to travel and to perform 
temporary duty at place away 
from designated post of duty, and 
what constitutes such designated 
post of duty is determined on basis 
of available evidence at time 
orders are issued which establishes 
place within which member per- 
forms basic duty assignment and, 
although length of time at par- 
ticular location and administra- 
tive evaluation of assignment are 
of value to extent of establishing 
basic duty assignment, they do 
not alone establish travel status in 
absence of assignment to desig- 
nated post of duty................ 

Members of uniformed services who 
are required to perform basic duty 
assignment over widespread area 
may have such area within which 
substantial amount of duty will be 
performed administratively estab- 
lished as designated post of duty 
so that travel and temporary duty 


Page | SUBSISTENCE—Continued 
Per diem—Continued 
Military personnel—Continued 


Temporary duty—Continued 
At permanent post—Continued 
performed at places removed from 
such area will entitle members to 
travel allowances; however, if it is 
not feasible to make such designa- 
tion, entire area of activity of basic 
duty assignment must be regarded 
as member’s duty station and 
travel allowances would not be 


Public Health Service Reserve 
Corps officers who are called to 
active duty for training for periods 
of 120 days or less and who perform 
temporary duty away from train- 
ing station may have training 
station regarded as designated 
post of duty and, therefore, par. 
6001, Joint Travel Regs., which 
prohibits per diem when member 
is at training station performing 
basic duty assignment, does not 
preclude payment of per diem... .. 

Public Health Service Reserve 
Corps officers who are ordered to 
Las Vegas, Nev., for active duty 
to perform monitoring duties in 
various Nev. districts in connec- 
tion with nuclear detonations and 
who remain at Las Vegas for less 
than a day and do not perform any 
duties there, may not have Las 
Vegas regarded as post of duty for 
performance of basic duty assign- 
ment to be entitled to travel allow- 
ances away from such designated 
post of duty, even though travel 
was performed over extensive 
areas and resulted in incurrence of 
subsistence expenses; however, 
payments heretofore made on basis 
that officers were in travel status 
will not be questioned, but 
further per diem payments should 
not be made in absence of admin- 
istrative designation of designated 


Members of naval air squadron who 
were issued orders in April 1958 to 
proceed to overseas ‘station on or 
about May 1, 1958, for temporary 
additional duty for three months 
with return to U.S. but who on 
April 29, 1958, received orders 
changing permanent duty station 
in U.S. effective Aug. 1, 1958, to 
overseas duty station, are pre- 
cluded by restriction against pay- 
ment of per diem after date of 
orders which change temporary 
duty station to permanent duty 
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Per diem—Continued 
Military personnel—Continued 
Temporary duty—Continued 
Station later designated as perma- 
nent—Continued 
station from receiving per diem for 
temporary duty after April 30, 1958. 
Restriction against payment of 
temporary duty allowances in U.S. 
after date member of uniformed 
services receives permanent change 
of station orders which designate 
temporary duty station as new 
permanent station contained in 
par. 4209, Joint Travel Regs., is 
applicable to temporary duty 
stations outside U.S. which are 
designated as new permanent duty 
station during period of temporary 


tion of six months for temporary 
duty assignments for members of 
uniformed services appears reason- 
able under ordinary circumstances, 
if services promulgate uniform regu- 
lations applicable to all services pur- 
suant to sec. 303(a), Career Compen- 
sation Act of 1949, 37 U.S.O. 258(a), 
with reasonable time limitations for 
temporary assignments, with ap- 
propriate administrative criteria for 
approval, in exceptional cases, of 
temporary duty assignments which 
are not of short duration, payment 
of per diem in such cases for periods 
of duty in excess of 6 months could 


fano case—holding in Califano v. 
U.S., ©.Cls. No. 86-58, Mar. 4, 1959, 
that travel status does not exist for 
member of uniformed services in 
absence of designated post of duty 
away from which travel is performed 
and that orders which direct member 
to proceed from home to station for 
indoctrination and further assign- 
ment did not place member in travel 
status for per diem, will be followed 
from June 19, 1950—date of this 
decision—in all cases where members 
are ordered to duty from home and 
assigned to station for temporary 
duty, under orders which contem- 
Plate further assignment, pet diem 
paid prior to July 1, 1959, will not 
be questioned; however, decision 
does not prohibit per diem where 
member is ordered to active duty 
from home, assigned to temporary 
duty, and orders designate duty 
station to which travel is required 
upon completion of temporary duty. 
33 Comp. Gen. 103, overruled....... 
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Military personnel—Continued 
Travel statue—duty incident to travel— 
duty performed by members of uni- 
formed services on trains which, 
although operated by German Rail- 
way System, consist of passenger cars 
owned or leased on rental basis by 
U.S., are used exclusively for Berlin 
Occupational Status of Forces per- 
sonnel inay not be regarded as duty on 
“commercial carriers” for per diem 
purposes under par. 6550 of Joint 
Travel Regs. and, therefore, payment 
of per diem for such duty may not be 
made. B~137485, Nov. 6, 1958, over- 


and Travel Expense Act of 1949 will 
continue to be applicable after Alaska 
is admitted to Union and until Congress 


SUBSISTENCE ALLOWANCE: 


Meals furnished by foreign government— 
per diem receipt effect—Navy enlisted per- 
sonnel who are assigned to temporary duty 
aboard Govt. vessel incident to transfer to 
foreign government and who are charged 
for subsistence by foreign government 
without receipt of basic allowance for sub- 
sistence because of erroneous receipt of per 
diem are entitled to be credited basic 
allowance for subsistence for such tem- 
re Gt tmannencaneetcennsces 


TAXES: 


Delinquent—postal savings deposits. 
Set-Off, postal savings, tax debts) 
Federal—refunds—interest—tax refund judg- 
ment which has become final and which 
provides for interest to date of payment, 
although there is no basis at law for allow- 
ance of interest, is required to be paid as 
directed; however, with respect to such 
interest in other cases, Internal Revenue 
Service should continue to take timely 
and appropriate action for purpose of 
having courts and responsible officials in 
Dept. of Justice reconsider their actions in 


(See 


State: 

Government immunity—interstate ship- 
ments—for determination of applicabil- 
ity of S.C. sales tax which is imposed on 
vendors, sale of supplies to Govt. 
installation in 8.C. by vendor who has 
no retail outlets in State and who ships 
supplies from another state by common 
carrier, with freight prepaid, is con- 
sidered interstate, rather than local 
business, transaction and imposition 
of tax on such interstate transaction 
constitutes violation of commerce clause 
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TAXES—Continued 


State—Continued 
of Federal Constitution; therefore, 
contractor is not legally required to pay 


Payments in lieu of taxes. (See States, 
Federal payments in lieu of taxes) 

Sales—South Carolina—for determination 
of applicability of 8.C. sales tax which 
is imposed on vendors, sale of supplies to 
Govt. installation in 8.C. by vendor 
who has no retail outlets in State and 
who ships supplies from another state 
by common carrier, with freight prepaid, 
is considered interstate, rather than local 
business, transaction and imposition of 
tax on such interstate transaction 
constitutes violation of commerce clause 
of Federal Constitution; therefore, con- 
tractor is not legally required to pay tax- 


Calendar weeks—although in determination 
of break in service of not more than 52 
continuous calendar weeks for recrediting 
sick Jeave upon reemployment of former 
employees a strict interpretation of term 
“calendar weeks” does not permit exclu- 
sion of nonworkdays intervening between 
expiration of 52 calendar weeks and day 
reappointment is effected, there would be 
no objection to amendment to leave 
regulations to permit in future the dis- 
regard of nonworkdays at end of 52 calen- 
dar weeks or preferably to substitute term 
“one year” for “52 continuous calendar 


Days v. month—in computation for length 
of service for enlisted members of uni- 
formed services who are required to make 
good time lost to complete enlistment 
contracts, proposed rule which would 
permit computation of time lost and not 
made good on day-for-day basis would be 
in conflict with act of June 30, 1906, 
5 U.S.C. 84, which requires computation 
of service on 30-day-month basis 

Reasonableness : 

Bidder who at time of opening expressed 
doubt orally as to correctness of bid but 
who did not allege specific errors and 
furnish evidence of errors until some 
time after award which was made 5 days 
after opening was afforded reasonable 
time between opening and award to 
allege unequivocally that bid contained 
errors and to submit proof; therefore, 
written contract which was signed by 
bidder without protest is presumed to 
express understanding of parties and 
precludes correction of contract price - -. 

Although in construing requirement for 
timely retired pay elections by Fleet 
Reservists under sec. 9, act of Aug. 10, 
1946, it was held that elections made 
prior to Jan. 1, 1948, would be considered 
timely, that date should not be con- 
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Reasonableness—C ontinued 
sidered controlling where through ad- 
ministrative error or confusion election 
was received subsequent to Jan. 1, 1948, 
and retired pay adjustments may be 
made on basis of elections received in 
administrative office within reasonable 
time after member is furnished adequate 


Sundays—acceptance on Monday of bid for 
purchase of surplus Govt. property, which 
specifies that acceptance must be accom- 
plished within certain number of days 
after opening and last day of period falls on 
Sunday, constitutes timely acceptance and 
results in valid and binding contract under 
well-established common law rule which 
provides that when last day of period 
within which act is to be done falls on 
Sunday, that day is excluded from time 
computation and act may rightfully be 
done on following secular or business day. 


TOLLS: 


Bridges and highways—prohibition. (See 
Roads, Trails and Bridges, construction, 
Federal-aid highway program, refunds, 
transfers, toll reimposition prohibition) 


TORTS: 


Claims under Federal Tort Claims Act— 
appropriation availability—elimination of 
requirement in 28 U.S.C. 2672 for specific 
appropriation for payment of tort claims, 
permits agency head to designate any 
appropriation which does not contain 
prohibition or limitation for payment of 
tort claims, provided that appropriation 
is currently available for obligation at time 
claim is determined to be proper for pay- 


TRANSPORTATION: 


Automobiles— military personnel— Coast and 
Geodetic Survey officers—shipment over- 
seas on Govt. vessels of privately owned 
automobiles of commissioned personnel of 
Coast and Geodetic Survey may not be 
regarded as right to “allowance” so as to 
come within meaning of sec. 11 of act of 
May 18, 1920, 33 U.S.C. 860 (1946 Ed.), 
which assimilated Coast and Geodetic 
Survey commissioned officers to allow- 
ances prescribed for Navy officers; nor 
may shipment of automobiles be accom- 
plished on commercial vessels under 
46 U.S.C. 1241(c) which requires as con- 
dition precedent that transportation be 


certification requirement on bills for 
transportation or accessorial services is 
not approved in view of important 
function the certification serves, in that 
carriers will tend to be more careful in 
billings, and in view of accorded certifi- 
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TRANSPORTATION —Continued 


Bills—Continued 
cation weight in litigation to determine 
rights and duties of parties to transac- 


elimination of required documentation 
for payment of transportation and 
related charges amounting to $15 or less 
from imprest funds is not recommended 
for adoption since it would mean virtual 
abandonment of effective audit, would 
create difficulties in connection with loss 
and damage claims, and would make 
task of settlement of bills more difficult 
and more time consuming, therefore 
change is not recommended 
Procedures, etc.—a thorough study of 
Suggested changes incident to trans- 
portation of Govt. property (1) to 
eliminate requirement for use of Govt. 
bills of lading on shipments of Govt. 
property when transportation charges 
do not exceed $15, (2) permit use of 
imprest funds for payment of trans- 
portation charges of $15 or less, (3) to 
eliminate submission of documentation 
on such payments and, (4) to eliminate 
requirement for carrier certification on 
bills for transportation and accessorial 
services, indicates that changes would 
not be in best interests of Govt. and are, 
therefore, not recommended for adop- 


for eliminating use of Govt. bills of lading 
on shipments of Govt. property when 
transportation charges do not exceed $15 
is not recommended for adoption in view 
of complexities of current freight classifica- 
tions and tariffs which make determina- 
tion of transportation costs in advance of 
shipment impractical, the cost of substi- 
tute documents or changes in organiza- 
tional procedures which might exceed 
any potential savings, and possibility 
that proposal might tend to jeopardize 
savings under reduced rate tenders 
Dependents—first duty station—more than 
one automobile—use of two privately 
owned automobiles to transport technical 
position appointee and family of four, 
together with luggage, across country to 
first duty station pursuant to P.L. 85-749, 
which amended sec. 7, Administrative 
Expenses Act of 1946, 5 U.8.C. 73b-3, at 
cost to Govt., which is less than cost for 
alr travel, may be regarded as reasonable 
justification for use of more than one 
automobile within meaning of decision 
27 Comp. Gen. 57, and payment of mileage 
for both automobiles may be made pro- 
vided that use of two automobiles is 


Dependents—Continued 
Military personnel: 
Advance travel of dependents: 


gency nature which arise as result 
of overseas duty as distinguished 
from duty in U.8.; they should 
provide for determination by over- 
seas commander or higher au- 
thority that facts come within 
situations described, supported 
by statement of facts; they should 


conditions on the health of de 
pendents” justify return at Govt. 
expense provided that determina- 
tions are supported by statement 
of medical officer as to seriousness 
of illness, absence of medical 
treatment, and that adverse effects 
amount to illness; situations desig- 
nated as “financial difficulties” 
and “marital difficulties” are not 
conditions justifying giving over- 
seas members preferential benefits 
over members in U.8., and, also, 
return for lack of housing facilities 
and educational facilities are 
matters which should be deter- 


Graduate of U.S. Military Academy 
who, after receipt of commission 
and orders to new permanent duty 
station with temporary duty en 
route, acquires dependent follow- 
ing arrival at, but on or before 
date required to depart from tem- 
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TRANSPORTATION —Continued 
Dependents—Continued 
Military personnel—Continued 


Cadets, midshipmen, etc.— Continued 
Graduation—Continued 
porary duty point, is entitled to 
reimbursement for travel per- 
formed by dependent to per- 
manent duty station, not to 
exceed entitlement from tempo- 
rary to permanent duty station, 
irrespective of place where depend 


Graduate of U.S. Military Academy 
who, upon receipt of commission 
as officer, is assigned to new per- 
manent duty station, with tem- 
porary duty en route, and who 
acquires dependent before date 
required to commence travel to 


report to temporary duty station, 


is entitled to reimbursement for 
travel of dependents to new station 


not to exceed travel from farthest 


point under officer’s orders to new 
station; however, if dependent is 


acquired after date of required 
travel to temporary station, reim- 


bursement may not exceed entitle- 
ment from temporary to perma- 


nent station irrespective of place 
Travel performed by dependent in- 


cident to orders received by grad- 


uate of U.8. Military Academy 


upon receipt of commission as 
officer, which orders assign member 


to initial permanent duty station, 
with temporary duty en route, and 
which entitle member to travel 


allowance for travel on basis of 
distance actually traveled, not to 


exceed that from home or West 


Point to new station by way of 


temporary duty station, would 
entitle member to reimbursement 
for dependent travel not to exceed 
farther point, home or West 
Point, to new station, irrespective 
of whether officer’s travel is di- 
rected from West Point or from 


cation—transportation of dependent of 
member of uniformed services to mem- 
ber’s overseas station from place to 
which dependent had gone at Govt. 
expense under earlier change of station 
orders within U.S. and where depend- 
ent remained after member was trans- 
ferred overseas without concurrent 
travel of dependent being authorized 
may be regarded as travel from desig- 
nated location to overseas station for 
reimbursement of full cost of trans- 
portation and limitation in par. 7058, 
Jt. Travel Regs., which precludes pay- 


Page | TRANSPORTATION — Continued 
Dependents—Continued 
Military personnel—Continued 


ment of transportation in excess of cost 
from old to new station when travel 
is performed from place other than 
member’s old station, is not applicable 


Dislocation allowance: 
Reenlistments—discharge at another 
station—second orders to new ship 
for duty issued to Navy member on 
reenlistment after original orders 
detached member from another ship 
for discharge and directed transfer 
to separation center may not be 
considered together as transfer from 
former ship to new ship for disloca- 
tion allowance purposes, but instead 
the second orders may be regarded 
only as authorizing change of station 
from member’s home to new ship 
for which no dislocation allowance 


“service schools” used in exception 
to limitation on payment of more 
than one dislocation allowance in 
any fiscal year to members of uni- 
formed services, 37 U.8.0. 253(c), 
was intended to exclude schools 
designed primarily for attendance 
by general public, but there is no 
objection to amendment to par. 
9004-3, Joint Travel Regulations, to 
broaden definition of service schools 
to include courses of instruction con- 
ducted or controlled and managed 
by one of uniformed services at 
civilian educational institutions. ... 
Eligibility of member—members of 
uniformed services who, at time of 
discharge and reenlistment at same 
station where they had attained grade 
for eligibility for transportation at 
Govt. expense of dependents and 
household effects, are in continuous 
service status may not be regarded as 
having met permanent change-ol- 
station requirement for reimbursement 
for transportation expenses to entitle 
members to transportation of depend- 
dents and household effeets from 
home to duty station incident to 


Permanent 9. temporary changes of 


station—effective date of orders for 
entitlement to ‘transportation of 
dependents of members of naval air 
squadron who were issued orders to 
proceed to temporary duty station 
overseas on or before May 1, 1958, and 
by dispatch of April 29, 1958, received 
April 30, 1958, the temporary duty 
station was designated as permanent 
station effective Aug. 1, 1958, is April 
30, 1958, since when members reached 


Page 


405 


478 








INDEX DIGEST $73 





TRANSPORTATION —Continued Page | TRANSPORTATION—Continued Page 
Dependente—Continued Household effects— Continued 
Military personnel—Continued Military personnel: 
overseas station they were at perma- Advance shipmente—emergency, ete., 
nent station for entitlement to trans- conadions—regulations to provide for 


portation of dependents and even 
though orders might be canceled 
before Aug. 1, 1958, member whose 
dependents traveled after April 30, 
1958, would be entitled to return 


new employment agreement—overseas 
employees who did not have dependents 
or all of authorized household effects 
transported to overseas station within 
two-year period provided in sec. 5, E.0. 
No. 9805, and who, after serving agreed 
period of service, execute new employ- 
ment agreement for service at another 
overseas post of duty or renewal agree- 
ment for service at same station may be 
authorized transportation for depend- 
ents or for additional household effects, 
which when combined with amount 
previously shipped will not exceed 
authorized maximum weight limitation, 
from employee’s place of residence in 
U.8. to overseas station. 34 Comp. 


Ge BE cane sconecenusanecos= 653 for eligibility for transportation at 
Household effects: ~ Govt. expense of dependents and 
Commutation: household effects, are in continuous 
Weight evidence: service status may not be regarded as 

In absence of evidence of actual weight having met permanent change-ol- 

or volume of household goods trans- station requirement for reimburse- 


ported by employee in personnally 
owned truck and in hired truck, 
incident to permanent change of 
station, payment may not be allowed 
at commuted rates prescribed in 
E.O. No. 9805, as amended; however, 
on basis of evidence which estab- 
lishes that actual weight of effects 
shipped reasonably approximates 
estimated weight, reimbursement 
for actual expenses may be made to 
extent cost does not exceed amount 


from home to duty station incident to 
SE etge conncesanenstecohpances 478 
Overseas employees: 

Time Hmitation—new employment 
agreement—overseas employees who 
did not have dependents or all of 
authorized household effects trans- 
Ported to overseas station within two- 
year period provided in sec. 5, E.0. 


which would have been payable for No. 9805, and who, after serving agreed 
estimated weight at applicable period of service, execute new employ- 
commuted rates.................... 554 ment agreement for service at another 


In computation of amount payable to 
civilian employee for shipment of 
household effects which exceeded 
marimum weight limitation of 7,000 
pounds prescribed in E.0. No. 9805, 
as amended, and on which only 
estimated weight is available, esti- 
mated weight is divided into actual 


overseas post of duty or renewal 
agreement for service at same station 
may be authorized transportation for 
dependents or for additional household 
effects, which when combined with 
amount previously shipped will not 
exceed authorized maximum weight 
limitation, from employee’s place of 


expense total and then that figure is residence in U.8. to overseas station. 
multiplied by weight limitation 34 Comp. Gen. 540, modified......... 653 
(7,000) and result is prorated amount Weight v. measurement basis: 

of actual expense which is payable to In computation of costs of transpor- 

en a LE cosesece 554 tation of household goods and 


personal effects of overseas em- 


ployees pursuant to secs. 17, 18 and 
19, E.0. No. 9805, as amended by 
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Heuseshold effects—Continued 
Military personnel—Continued 
Weight v. measurement basie—Con. 

E.O. No. 10196, costs for transporta- 
tion, for packing, crating and 
unpacking, and for drayage are for 
consideration separately and maxi- 
mum allowance provisions of sec, 
17 (a) and (b), which permit com- 
putation on either weight or meas- 
urement basis, are only applicable 


in sec. 17(a), E.0. No. 9805, as 
amended by E.O. No. 10196, but are 
within maximum volume limitation 


to employee, but ocean transporta- 
tion costs computed on basis of 
effects coming within measurement 
limitation may be reimbursed to 


Payment basis: 

In computation of costs of transporta- 
tion of household goods and personal 
effects of overseas employees pur- 
suant to secs. 17, 18 and 19, E.O. 
No. 9805, as amended by E.O. No. 
10196, costs for transportation, for 
packing, crating and unpacking, and 
for drayage are for consideration 
separately and maximum allowance 
provisions of sec. 17 (@) and (b), 
which permit computation on either 
weight or measurement basis, are 
only applicable in computation of 
transportation costs and are not 
applicable in computation of costs 
of packing, crating and unpacking 


sec. 17(a), E.O. No. 9805, as amended 
by E.O. No. 10196, but are within 
maximum volume limitation based 
on measurement as prescribed in 
sec. 17(b), of order, which was also 
basis specified in bill of lading for 
ocean transportation, drayage, and 
packing, crating, unpacking and 
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Page TRANSPORTATION—Continued 
Household effecte—Oontinued 


Packing, erating, etc., chargee—Con. 
Payment basie—Continued 
unerating charges, are required to 
be computed on weight basis result- 
ing in excess costs chargeable to 
employee, but ocean transportation 
costs computed on basis of effects 
coming within measurement limita- 
tion may be reimbursed to employee. 
Weight limitation—exceas cost liability— 
when household effects of overseas 
employee weigh in excess of maximum 
weight limitation prescribed in sev. 
17(a), E.O. No. 9805, as amended by 
E.O. No. 10196, but are within maxi- 
mum volume limitation based on 
measurement as prescribed in sec. 17(b), 
of order, which was also basis specified 
in bill of lading for ocean transportation, 
drayage, and packing, crating, unpack- 
ing and uncrating charges, are required 
to be computed on weight basis resulting 
in excess costs chargeable to employee, 
but ocean transportation costs computed 
on basis of effects coming within meas- 
urement limitation may be reimbursed 


computation of freight charges on Govt. 
shipment which was made after determina- 
tion by Interstate Commerce Comm. that 
penalty provision in freight forwarder’s 
tariff was unreasonable but before tariff 
compilers removed. penalty provision, 
failure to remove tariff provision does nat 
nullify or affect Govt.’s right to take 
advantage of ruling and Govt. by law has 
been relieved from necessity of filing 
anticipatory suit to take advantage of 
ruling by express authority vested in GAO 
to deduct overpayments from subsequent 


Copper, refined—Govt. shipment of 
refined copper wirebars and cathodes 
is properly classified for freight rate 
purposes as refined copper rather than 
as copper products, which embraces 
smelter products only, and fact that 
copper is cast into shape of cathodes 
and wirebars does not remove it from 
broad generic description for refined 


up vehicles which, unlike motor- 
cycles, have drive shaft through which 
power is transmitted to rear axle, 
“rub rail” which functions as bumper, 
“*hard-top” operator’s cab, 34.1 cubic 
foot cargo compartment, floor-board 
located directly under operator’s legs, 
and are powered by 7 horsepower 
engines are properly classified for 
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Ciassification—Continued 
freight charge purposes as “ Freight 
Vehicles Set Up” rather than as 
“motorcycles, or motor scooters”’. .... 
Metal shipping bexes o. lift vane—in 
shipment of Army containers which 
are boxlike containers, constructed of 
metal, having gross capacity of 365 
cubic feet, with hinged doors at one 
end, equipped with skids to facilitate 
handling by fork lift truck and with 
metal eyes at top to facilitate handling 
by crane, carrier has burden to show 
that articles are lift vans and, in ab- 
sence of description of what lift vans 
are, containers appear to be adequately 
described as “containers, shest tron or 
steel, set up: boxes, noibn” and prop- 
erly ratable as such for freight charges. 


tariff provision does not nullify or affect 
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modate shipment and loaded to capacity, 
when shipment was tendered to carrier 
without instruction as to manner of 
shipment, may not be regarded as ship- 
ment on vehicles of required length 
ordered by shipper to subject shipment 
to rates and minimum weights regardless 
of size of vehicles, and in absence of 
evidence that Govt. required exclusive 
use of vehicles rate based on space 


inane tena eats a 
internal combustion engines under 
Govt. bill of lading which provides 
that shipment is made at restricted or 
limited valuation under which lowest 
rate is available precludes carrier from 
claiming higher rate applicable to 
shipments when released valuation 
has been agreed to in writing and 
Govt. may not be denied lower rate 
on basis that bill of lading did not com- 
ply with form prescribed. Overruled 


U.8.0. 22, and which require agreed or 
released valuation to be declared on 
bills of lading in specified form as con- 
dition for reduced rate offer, may not 
be regarded as having been accepted 
by Govt. by mere existence of pro- 
vision on back of bill of lading con- 
cerning released valuation shipments 
in absence of required statement in 
specified form. 38 Comp. Gen. 257, 


In effect—transportation rate is considered 
“in effect” on given shipment only 
when it is published in tariff to apply 
to that class of shipments and special 
rate tender which refers to tariff for rules 
or application incorporates tariff and its 
cancellations or restrictions as part of 
document unless clearly and specifically 
provided otherwise; therefore, tender is 
for interpretation by reference to rates 
and limitations “in effect” under in- 
corporated tariff and when class rates of 
such tariff are canceled without reissue 
or republication such rates are not 


Sise of car—loading and carriage of Govt. 
aie aa 
platforms to accommodate 
Sameaabnamnee when 
shipment was tendered to carrier with- 
out instruction as to manner of ship- 
ment, may not be regarded as shipment 
on vehicles of required length ordered by 
shipper to subject shipment to rates and 
minimum weights regardless of size of 
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vehicles, and in absence of evidence that 
Govt. required exclusive use of vehicles 
rate based on space occupied is correct... 
Tariff errors—effect—although generally 
carrier is obligated as result of errors 
mace by publishing agent in tariff which 
listed carrier as joint-line participant 
with another carrier in through route, 
when carrier immediately discovers 
error and promptly has it corrected, 
there can be no presumption of common 
arrangement between carriers where 
none in fact existed except by operation 
of law-as result of error, and notices of 
overpayment of freight charges based on 
erroneous joint rate will be canceled. 
38 Comp. Gen. 164, modified on basis 


Value determinations: 

Acceptance by carrier of shipment of 
internal combustion engines under 
Govt. bill of lading which provides 
that shipment is made at restricted or 
limited valuation under which lowest 
rate is available precludes carrier from 
claiming higher rate applicable to ship- 
ments when released valuation has 
been agreed to in writing and Govt. 
may not be denied lower rate on basis 
that bill of lading did not comply with 
form prescribed. Overruled by 38 


Released valuation quotations which are 
offered by common carriers to U.S. for 
transportation services under sec. 22, 
Interstate Commerce Act, 49 U.8.0. 
22, and which require agreed or re- 
leased valuation to be declared on bills 
of lading in specified form as condition 
for reduced rate offer, may not be 
regarded as having been accepted by 
Govt. by mere existence of provision 
on back of bill of lading concerning 
released valuation shipments in ab- 
sence of required statement in specified 
form. 38 Comp. Gen. 257, overruled - - 

Routes: 

Tariff routes at time of shipment: 
Canceliation—a through route over 

common interchange point used in 
computation of freight charges on 
Govt. shipment of motor vehicles 
handled by carriers participating in 
tariff which publishes joint rates on 


in joint rate does not close routes over 
which joint rate is for application 
unless shippers are placed on notice 
that route is closed. Modified by 
38 Comp. Gen. 677 on basis of addi- 
tional information...................-. 
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Routes—Continued 


Tariff routes at time of shipment—OCon. 
Error in tariff—although generally carrier 
is obligated as result of errors made by 
publishing agent in tariff which listed 
carrier as joint-line participant with 
another carrier in through route, when 
carrier immediately discovers error 
and promptly has it corrected, there 
can be no presumption of common 
arrangement between carriers where 
none in fact existed except by operation 
of law as result of error, and notices of 
overpayment of freight charges based 
on erroneous joint rate will be canceled. 
38 Comp. Gen. 164, modified on basis 


Transit privileges: 


Diverted shipments—constructive delivery 
—rail shipments of ammunition which 
were reforwarded from transit point 
without unloading or recording for 
transit are, nevertheless, entitled to 
transit privilege under Association of 
American Railroads Sec. 22, Quotation 
No. 31-D series, which provides transit 
privilege for freight actually or con- 
structively placed for delivery at transit 
point; therefore, transportation charges 
for these shipments are for computation 
on through rate, the proper out-of-line or 
backhaul charges and transit charges... 

Rate changes—on basis of additional in- 
formation which indicates that amend- 
ment to sec. 22 quotation gave Govt. 
certain increased rights and privileges 
not previously available to it, and which 
made increased freight rates on Govt. 
shipments retroactively effective, the 
amendment will be regarded as having 
been supported by valuable considera- 
tion for application of retroactive in- 
crease to shipments in storage at transit 
point. 37 Comp, Gen. 287, modified - . .- 


Title passage—export shipments which 


move under prepaid commercial bills of 
lading to transit point for storage where 
they are recorded for transit in strict 
accordance with Sec. 22 Quotation No. 
38, with ownership transferred to and 
freight charges assumed by Govt. at 
transit point, are chargeable at through 
all-rail] carload rate from initial point of 
origin to port of transshipment under 
quotation, notwithstanding that owner- 
ship was transferred to Govt. at transit 
DO crite cccénsconptinatineniniedhtihisnes 


Travel agencies—although employment of 


travel agent in this country to arrange for 
accommodations for Govt. employees to 
travel in Soviet Union may be convenience 
to traveler, this does not satisfy require- 
ment in par. 10.5, Stand. Govt. Travel 
Regs., for showing of necessity for use of 
such services to permit reimbursement to 
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provisions in sec. 901(b) of Merchant 
Marine Act, 1936, 46 U.S.C. 1241(b), do 
not preclude carriage of grain and other 
free-flowing dry cargo on tanker-type ves- 
sels, which are interchangeable for both 
liquid bulk and dry cargoes, separate com- 
putation requirement for dry bulk car- 
riers, dry cargo liners, and tankers for de- 
termination of share of American tonnage 
does not permit classification of tanker as 
dry bulk carrier merely because of char- 
acter of service to be performed at time of 


for positions subject to Classification Act 
of 1949, but excepted from civil service 
laws, conducted by departments and 
agencies, which have been given responsi- 
bility for determination of qualifications 
of applicants for such positions, is not 
travel within general rule which precludes 
payment by Govt. of travel expenses inci- 
dent to interviews; therefore, cost of such 
travel may be paid by Govt.............. 
Military personnel : 
Prisonere—commandant’s parole—prison- 
er who is released from confinement 
in disciplinary barracks on comman- 
dant’s parole continues to be member 
of uniformed services pending appel- 
late review action on court-martial 
proceedings and is technically in legal 
custody and control of commandant 
80 that he may be regarded as coming 
within term “general prisoners” in 
sec. 303(e), Career Compensation Act 
of 1949, for entitlement to travel and 


Although Defense appropriation acts 
specifically provide funds for travel of 
military personnel who attend re- 
gional, national, and international 
marksmanship competitions, and act 
of Sept. 2, 1958, 10 U.S.C. 716, author- 
izes, by implication, expenditures for 
travel and transportation expenses of 
members who participate in interna- 
tional amateur sports competition or 
im Pan-American and Olympic Games, 
such acts do not indicate that public 
funds may be expended for travel not 
incident to performance of public 
business except as specifically author- 
ized by law; hence, Army regulation 
which purports to authorize payment 
of travel expenses of members par- 
ticipating in Army sports programs is 


bursing officers for payment of travel 
expenses and per diem under such 


Travel of members of Armed Forces in 
connection with participation in sports 
events as part of athletic and recrea- 
tional program of Army may not be 
considered as constituting performance 
of public business as contemplated 
by sec. 303, Career Compensation Act 
of 1949, 37 U.8.C. 253, and pars. 3050 
and 6454 of Joint Travel Regs. so that 
payment from appropriated funds of 
travel expenses and per diem for such 


Travel time: 

Mixed modes of travel—computation of 
travel time on mileage basis when 
different modes of transportation are 
authorized for members of uniformed 
services on permanent change of sta- 
tion will not be objected to; however, 
use of 300-mile figure as measure for 
one day’s travel time for travel by 
privately owned automobile, with 
added day allowable for fractions ex- 
ceeding 150 miles, would be more 
realistic than proposed 250-mile and 
125-mile measure; and it is also recom- 
mended that disparity in computa- 
tion of travel time for members who 
travel by air under orders directing air 
travel and for those who travel by air 
under orders which do not direct that 


Mode of travel other than as authorized— 
where travel by privately owned 
automobile is authorized for members 
of uniformed services on permanent 
change of station and member uses 
such transportation for only part of 
travel and commercial carrier for 
balance of travel, time should be 
computed on basis of travel by com- 
mercial carrier by direct route in 
absence of affirmative evidence that 
combination of different modes of 
travel was not for personal convenience 


Mode specified—although authorization 
or direction of any particular modes of 
travel are primarily matters for admin- 
istrative determination, that use of 
that mode is in Govt.’s interest, time 
required to perform travel by mode 
specified will be computed on such 
basis unless evidence clearly indicates 
that mode used was authorized 
primarily for convenience of traveler 
to permit his absence from duties for 
personal reasons, such as for leave or 
cireuitous travel, in which case time 
should be computed on basis of travel 
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Military personnel—Continued 

Travel time—Continued 
by commercial carrier over direct 
route and excess travel time charged 


Personal convenience—any travel time 
om permanent change of station of 
members of uniformed services which 
may be considered incident to per- 
sonal convenience of traveler, to 
extent that it exceeds travel time 
necessary to accomplish travel re- 
quired, should not be considered as 
authorized travel time but should be 
charged against authorized leave of 


employment of travel agent in this country 
to arrange for accommodations for Govt. 
employees to travel in Soviet Union may 
be convenience to traveler, this does not 
satisfy requirement in par. 10.5, Stand. 
Govt. Travel Regs., for showing of neces- 
sity for use of such services to permit 
reimbursement to employees of service 


for officers and employees in Alaska 
provided under Administrative Ex- 
penses Act of 1946 and Travel Expense 
Act of 1949 will continue to be applicable 
after Alaska is admitted to Union and 


overseas employee who with family is 
suthorized home leave travel to place of 
residence in U.8. but who spends entire 
leave in foreign country without entering 
U.8. has not met requirement in regula- 
tions that travel to location other than 
actual residence must be to place “ with- 
in the country in which the place of 
actual residence is located,’’ and, there- 
fore, there is no authority for reimburse- 


chargeable with cost of uniforms pur- 
chased pursuant to Federal Employees 
Uniform Allowance Act is one currently 
available when expenditure is made or 
debt incurred by employee and, al- 
though reimbursement may not be made 
until subsequent fiscal year because of 
administrative procedures, obligation 
for certification under sec. 1311, Supple- 
mental Appropriation Act, 1955, 31 
U.8.C. 200, arises simultaneously with 
expenditure or incurrence of debt by 
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VEHICLES: 
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Dept. of Navy, civilian employee of 
Navy Dept. who leaves position in 
which he has been paid uniform allow- 
ance, and who, after period of less than 
year after end of period covered by last 
uniform allowance payment, returns to 
same position or to position for which 
uniform is required, is entitled to replace- 
ment allowance on date of reemployment 
and no distinction need be made 
between breaks in service for periods 
of Federal employment and breaks for 
periods of non-Federal employment. ... 


fore, neither payment of parking meter 
fees for Govt-owned vehicles nor reim- 
bursement of employees for parking 


as necessary cost of investigation and 
in such case employee may be reim- 
bursed for parking meter deposits.... 


Indian Affairs which was used for pur- 
chase of six motor vehicles subsequently 
transferred to interagency motor pool is 
not to be considered revolving fund 
within meaning of sec. 211(g) of Federal 
Property and Administrative Services 
Act of 1949, 40 U.8.0. 491(g), even 
though construction costs are for reim- 
bursement, since moneys reimbursed 
for construction costs are for deposit into 
miscellaneous receipts and are not 
available to finance continuing cycle of 
operations; therefore, Bur. of Indian 
Affairs does not have to be reimbursed 
for vehicles transferred to interagency 


VOLUNTARY SERVICES: 
Officers and employees—military duty— 


although 15 days of six-weeks period 
of active military duty as Reserve 
officer performed by member of Tariff 
Commission who holds Presidential 
appointment, confirmed by Senate, and 
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who is specifically prohibited under 19 
U.8.0. 1330(c) from engaging in any other 
employment while holding position of 
commissioner is specifically authorized 
under § U.8.C. 30r, during period of mili- 
tary duty in excess of 15 days in one 
calendar year, the Reserve officer is re- 
quired under 5 U.8.0. 30r(d) to be con- 
sidered officer of U.S. and since as Com- 
missioner he is not on fixed leave basis 
status for active duty, military pay and 
allowances is too doubtful to permit pay- 
ment; however, consideration of service 
in excess of 15 days as gratuitous service 
would not preclude receipt of compensa- 
tion payable as Tariff Commissioner...... 


155 


ing vacations, may be regarded as tempo- 
rarily abeent during attendance at school 
so that member continues to be entitled to 
receive station allowances for subsistence 


Forces Leave Act of 1946, customary 
definition of term should be used rather 
than broader generic term “‘service”’ which 
is used to include other than active service; 
hence, member of uniformed services who 
has been placed in position of being unable 
to perform his duties and to receive emolu- 
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VOUCHERS AND INVOICES: 
Transportation. (See Transportation, bills) 
WAIVERS: 
Military retired pay—members of uniformed 


ments of his rank or grade is not considered 
in active service for leave accrual 


“Agency of Defense Department’’—sale to 


services who already are retired under 
Title III of Army and Air Force Vitaliza- 
tion and Retirement Equalization Act of 
1948 may elect dates originally retired as 
effective dates of retirement, relinquishing 
all claims to retroactive retired pay under 
doctrine of Seagrave v. U.S., 131 C. Cis. 790 


Government employees: 

Overtime—employees who are required to 
be witnesses in official capacities for 
U.S. on scheduled nonworkdays outside 
of basic 40-hour workweek are not pre- 
cluded from receiving overtime com- 
pensation provided in sec. 201, Federal 
Employees Pay Act of 1945, 5 U.S.C. 
911, since prohibitory language in sec. 
850, R.S., which barred any “compensa- 
tion in addition to salary” to employee- 
witnesses, was not included in 
enactment into positive law of 28 U.S.C. 

Temporary employeee—full-time tempo- 
rary employees (other than temporary 
indefinite employees) who are called to 
jury duty are not entitled to court leave 
or to compensation for jury service pro- 
vided under 5 U.S.C. 30n for regular 
permanent employees; however, tem- 
porary employees who are called as 
witnesses for U.8., in either official 
capacity or otherwise, are entitled to 
regular compensation for periods of 
witness service, distinction betwee. 
jury service and witness service being 
that latter is of comparatively shurt 
duration and would not defeat purpose 
of temporary employment nor dissipate 
funds available for such employment as 
prolonged periods of jury duty would... 


WORDS AND PHRASES: 


“Absences, temporary”—dependent of over- 
seas member of uniformed services who 
attends school run by military services 
and located in another country, but who 
returns to and resides with member dur- 
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integral part of Navy would constitute 
sale to “agency of the Department of 
Defense” within meaning of 5 U.S.O. 
50(c) which precludes payments to retired 
officers for period of two years after retire- 
ment if engaged in sale of supplies-or war 
materials to such agency, also sales to post 
exchanges or ships’ stores and other 
organizations and clubs which are operated 
as integral parts of services with funds 
being under administrative control of 
services would constitute sales to agency 
of Dept. of Defense within prohibition... 


“Break in service”—attendance at Army 


National Guard school pursuant to 32 
U.S.C. 505 by career-conditional employee 
entitles employee to be treated as if he had 
continued in such employment until time 
of restoration so that military service is 
creditable for purposes of continuous 
period of 90 days of employment for 
annual and sick leave, 5 U.S.C. 2062(a), 
and for purposes of crediting service for 
longevity step-increases, § U.S.C. 1123_... 


“Capacity”—the term “capacity” in sec. 


8(b)(7), Small Business Act of 1958, 
15 U.8.C. 687(b)(7), refers to over-all 
ability of prospective small business 
contractor to meet quality, quantity, and 
time requirements of procurement; hence, 
when Small Business Administration 
issues a certificate of competency, it is 
conclusive upon procurement agency as to 
elements of responsibility relating to 
contractor’s ability to perform, experience, 
skill, “know how,” technical knowledge, 


“Commercial carrier”—duty performed by 


members of uniformed services on trains 
which, although operated by German 
Railway system, consist of passenger cars 
owned or leased on rental basis by U.S., 
are used exclusively for Berlin Occupation 
Status of Forces personnel may not be 
regarded as duty on ‘commercial carriers” 
for per diem purposes under par. 6550 of 
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Joint Travel Regs. and, therefore, pay- 
ment of per diem for such duty may not 
be made. B-137485, Nov. 6, 1958, over- 


“Engaged”—prohibition in 5 U.8.0. 59(c) 
and 10 U.S.C. 6112(b) against payment to 
retired officers who sell supplies and war 
materials to Govt. is directed toward 
elimination of favoritism or undue influ- 
ence in connection with such sales which 
is possibility existing throughout employ- 
ment period; therefore phrases “is en- 
gaged” and “while so engaged” may not 
be accorded narrow construction which 
would limit forfeiture of retired pay to 
only those days or parts thereof in which 
officer actually engages in sales, but must 
be construed as precluding payments 


“Enlisted service”—term “enlisted service” 
in sec, 1(8), act of May 20, 1958, which 
amended sec. 201(c), Career Compensa- 
tion Act of 1949, 37 U.S.C. 232(c), to 
provide for placement of enlisted members 
in pay grades E-8 and E-9 after comple- 
tion of at least eight years or ten years of 


or warrant officer in computation of cumu- 
lative enlisted service in absence of 


purposes enlisted members are entitled 
to count officer service as enlisted service. 
“Improvement”: 

Renovation of public building, formerly 
used as hospital, to make it suitable for 
office space for Govt. agency even if con- 
sidered special service, must be regarded 
as “public imprevement”’ within mean- 
ing of sec. 3733, R.S., 41 U.8.C. 12, which 
precludes contracts for public improve- 
ments in absence of appropriations for 
specific purpose, and in absence of 
specific provision for building renovation 
and improvement in appropriation for 
agency assigned to occupy building, 
general appropriations may not be 
obligated directly for such work nor be 
used to reimburse GSA which has 
specific appropriation available for 
repairs, alterations and improvements 


occupancy by Federal Aviation Agency 
constitute “improvements” within 
meaning of sec. 3733, R.8., 41 U.8.C. 12, 
which requires specific statutory author- 
ity for construction, repair and improve- 
ment of public buildings, and in absence 
of such specific authority in agency’s 
appropriations, general appropriations 
for necessary expenses may not be used 
to reimburse GSA for renovation 
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“License”—permission to private utility 
company to install connections in Govt- 
owned natural gas line and distribution 
system may not be regarded as temporary 
revocable permit or license which head of 
department has authority to grant but is 
right to property of U.8. which only Con- 


“Permit”—permission to private utility 
company to install connections in Govt- 
owned natural gas line and distribution 
system may not be regarded as temporary 
revocable permit or license which head of 
department has authority to grant but is 
right to property of U.8. which only Con- 


“Person” — “person” in 10 U.8.C, 1401 
which permits payment of military re- 
tired pay on basis of mostfavorable formula 
applies to all members whether enlisted, or 
commissioned officers or warrant officers 
whose retired pay is for computation under 
10 U.S.C, 1401 or any other provision of 


“Post of duty”—for entitlement to travel 
allowances under sec. 303(a), Career Com- 
pensation Act of 1949, 37 U.S.C. 253(a), 
members of uniformed services are re- 
quired to travel and to perform temporary 
duty at place away from designated post of 
duty, and what constitutes such desig- 
nated post of duty is determined on basis 
of available evidence at time orders are 
issued which establishes place within 
which member performs basic duty assign- 
ment and, although length of time at par- 
ticular location and administrative evalu- 
tion of assignment are of value to extent of 
establishing basic duty assignment, they 
do not alone establish travel status in 
absence of assignment to designated post 


“Public exigency”—determination to with- 
draw portion of equipment covered in pre- 
procurement notice for advertised procure- 
ment and to negotiate contracts for such 
portion based on classification that equip- 
ment was of combat necessity, essential 
to safety of aircraft, and needed at once 
was proper determination of “public 
exigency” within negotiation authority in 
10 U.S.C. 2804(a) (2) and was accomplished 


requires that he contact the trade to pro- 
mote good will, which will result in sales 
to Dept. of Defense, to be effected by 
other employees or agents of employer is 
considered as “selling, contracting or 
negotiating to sell’ as phrase is used in 5 
U.S.C, 50(c) and 10 U.8.C. 6112(b) which 
preclude payments to retired officers so 
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case ae one 


INDEX DIGEST 


employed, and t is so even though 
actual purchasing officers are different 
from those with whom retired officer deals 
if latter in fact have any authority to 
determine or occupy position that would 
substantially influence selection of sup- 
plier or of brand of supplies and materials 


“Service schools”—term ‘‘service schools’’ 
used in exception |to limitation on pay- 
ment of more one dislocation allow- 
ance in any fiscal year to members of uni- 


formed services, U.S.C, 253(c), was 
intended to excludp schools designed pri- 
marily for atten by general public, 


but there is no objection to amendment 
to par. 9004-3, Joint Travel Regs., to 
broaden definition of service schools to 
include courses of instruction conducted 
or controlled and managed by one of uni- 
formed services at civilian educational 
“Special serviccs:”” 

Alterations to public building to make it 
suitable for normal office use by Govt. 
agency as distinguished from alterations 
for specialized requirements such as for 
scientific or laboratory use may not be 
regarded as special service which may be 
performed by GSA on reimbursable 
basis under sec. 210(a)(6) and 210(f), 
Federal Property and Administrative 
Services Act of 1949, 40 U.S.C. 400(a) 
(6) and (f), but rather is to be regarded as 
service to be performed by GSA under its 
authority to provide suitable office ac- 
commodations for departments and 
establishments and to be charged to 
GSA appropriation made expressly 
available for repair, alteration and im- 
provement of federally owned buildings. 
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“Special services””—Continued 
Availability of an agency’s appropriation 
for cost of special services incident to 
space needs of agency which do not come 
within purview of public building im- 
provements within meaning of sec. 3733, 
R.8., 41 U.S.C, 12, or within purview of 
normal space needs required to be fur- 
nished without reimbursement by GSA 
must be determined on basis of agency’s 
appropriation, specific nature of opera- 
tions of occupant agency and peculiar 
needs required to carry out statutory 
functions imposed upon agency........ 
“Supplies or war materials”—in absence of 
limitation with respect to phrases “any 
supplies or war materials” and “naval 
supplies or war materials” used in 5 U.8.C. 
58(c) and 10 U.S.C. 6112(b), which pro- 
hibit payments to retired officers engaged 
in sale of such supplies to military depart- 
ments, these phrases are construed to. 
include any article of tangible personal 
property purchased by military depart- 
“Temporary duty”—although time limita- 
tion of 6 months for temporary duty 
assignments for members of uniformed 
services appears reasonable under ordinary 
circumstances, if services promulgate 
uniform regulations applicable to all 
services pursuant to sec. 303(a), Career 
Compensation Act of 1949, 37 U.S.C. 
253(a), with reascnable time limitations 
for temporary assignments, with appro- 
priate administrative criteria for approval, 
in exceptional cases, of temporary duty 
assignments which are not of short dura- 
tion, payment of per diem in such cases 
for periods of duty in excess of 6 months 
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